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ADVERSE  ACTIONS 


Darro  Alston  v.  U.S.  Postal 
Service 

NY07528310370 
June  7,  1984 

1.311,  1.3431,  4.127 

The  agency  charged  appellant  with 
being  absent  without  leave  (AWOL) 
periodically  from  December  19,  1981 
through  January  25,  1982  and  with 
being  AWOL  continuously  from 
December  30,  1982.  The  agency  also 
charged  that  appellant  submitted 
altered  medical  certificates  in  conjunc- 
tion with  his  absences. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding 
official  sustained  the  charge  regarding 
the  altered  medical  information  and  the 
charge  of  AWOL  from  December  30, 
1982  until  appellant’s  removal  was 
proposed.  As  for  the  charge  of  AWOL 
for  the  period  December  19,  1981 
through  January  25,  1982,  however,  the 
presiding  official  found  that  the  agency’s 
records  on  the  matter  were  too  confusing 
to  prove  it.  Appellant  petitioned  for 
review. 

In  addressing  the  matter  of  the  altered 
medical  certificates,  the  Board  did  not 
agree  with  the  presiding  official’s  find- 
ing that  two  investigative  reports  from 
different  sources  corroborated  each 
other  and  thus  proved  the  charge.  The 
Board  noted  that  a postal  investigator 
prepared  one  of  the  reports  but  did  not 
appear  at  the  hearing  to  explain 
ambiguities  in  the  report.  The  Board 
explained  that  in  order  for  the  inves- 
tigative report  to  be  probative,  two 
unclear  points  in  the  report  needed 
further  explanation. 

The  Board  explained  that  in 
Borninkhof  v.  Department  of  Justice,  5 
MSPB  150  (1981),  it  held  that  “in  order 
to  rely  on  hearsay  such  as  the  investiga- 
tive report  submitted  in  this  case,  it 
must  be  able  to  express  some  confidence 
in  the  underlying  reliability  and 
probative  value  of  the  evidence.”  The 
Board  stated  that  the  difficulties  with 


the  report— which  had  to  do  with  the 
investigator’s  interview  of  Veterans 
Administration  physicians  and  offi- 
cials— “allow  no  such  expression  of  con- 
fidence." 

The  Board  stated  that  because  the  in- 
vestigative report  was  unreliable, 
appellant’s  evidence— a handwritten 
note  from  his  physician  indicating  that 
one  of  the  three  forms  which  appellant 
submitted  was  authentic — was  “at  least 
as  believable  as  the  agency’s  evidence.” 
The  Board  added  that  although  another 
of  the  forms  looked  altered,  no  probative 
evidence  existed  to  show  either  that  the 
appellant  tampered  with  the  form  or 
that  the  Veterans  Administration  did 
not  alter  the  form,  as  appellant  alleged. 

The  Board  further  stated  that  even 
though  the  progress  notes  attributed  to 
one  Veterans  Administration  physician 
were  illegible,  there  was  no  evidence — 
except  for  the  agency’s  discredited  in- 
vestigative report— that  appellant  had 
not  been  seen  at  the  Veterans  Admin- 
istration hospital.  The  Board  concluded 
that  the  agency  failed  to  support  the 
charge  of  altering  medical  documents. 

The  Board  pointed  out  that  although 
only  one  of  the  charges  was  sustained — 
AWOL  from  December  30,  1982  until 
the  proposed  removal— the  charge  was 
serious.  Noting  that  appellant  had  pre- 
viously received  two  letters  of  warning 
and  two  suspensions  for  AWOL,  the 
Board  found  the  removal  penalty 
reasonable.  It  therefore  affirmed  the 
initial  decision  as  modified. 

Walter  J.  Clemons  and 
Allan  R.  Nichols  v. 
Department  of  the  Army 

DC07528310099  and 
DC07528310101 
June  7,  1984 

1.311,  1.345,  1.400,  1.600,  3.1321, 

3.1322,  3.133 

Appellants  were  removed  for  stealing 
government  property  and  for  being 
absent  without  leave.  Specifically,  the 
agency  charged  that  appellants  stole  a 
government-owned  outboard  motor  and 
then  submitted  false  sick  leave  requests 


so  that  they  could  have  time  off  to 
dispose  of  the  motor. 

When  appellants  appealed  to  the 
Board’s  regional  office,  the  presiding 
official  sustained  the  charges.  However, 
the  presiding  official  also  considered 
whether  appellants  suffered  from  alco- 
holism, a handicap  which  the  agency 
should  have  attempted  to  accommodate. 
The  presiding  official  found  that  while 
appellant  Clemons  was  a “qualified 
handicapped  employee,”  appellant 
Nichols  did  not  show  that  he  was 
handicapped.  The  presiding  official 
therefore  reversed  appellant  Clemons’ 
removal  but  sustained  appellant 
Nichols’.  Consequently,  both  appellant 
Nichols  and  the  agency  filed  petitions 
for  review. 

The  Board  noted  that  the  events  which 
sparked  the  removal  actions  occurred  on 
September  1,  1982,  when  appellants— 
after  consuming  a dozen  beers  each- 
stole  the  agency’s  motor.  At  work  the 
next  day,  appellants  decided  to  request 
sick  leave  for  the  following  day  and  sell 
the  motor.  That  morning  they  met  to 
travel  to  Maryland’s  eastern  shore  to  sell 
the  motor.  They  drank  beer  during  the 
trip  and  were  arrested  while  attempting 
to  sell  the  motor. 

The  Board  noted  that  the  theft  of  the 
motor  “was  arguably  inspired  by  appel- 
lants’ inebriated  conditions.”  The  Board 
pointed  out,  however,  that  in  the  fol- 
lowing days,  appellants  had  periods  of 
sobriety  in  which  they  could  have  re- 
turned the  motor  and  asked  for  help  in 
coping  with  their  drinking  problems, 
but  they  did  not.  The  Board  stated  that 
“even  without  the  influence  of  alcohol, 
appellants  conspired  to  obtain  sick  leave 
and  continue  with  the  theft.”  The  Board 
found  that  appellants  failed  to  show  that 
their  actions  were  related  to  their  drink- 
ing problems — and,  thus,  that  their 
removals  were  based  on  handicap  dis- 
crimination. It  therefore  reversed  the 
initial  decision  regarding  appellant 
Clemons  and  sustained  both  removal 
actions. 

Alex  M.  Crofoot  v.  U.S. 
Government  Printing  Office 

DC0752821 1510 
June  11,  1984 
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1.110,  1.310,  1.314,  1.3322,  1.343, 

1.344,  1.368,  1.371,  1.3711,  1.400, 

4.211,  10.1214,  10.720 

The  agency  removed  appellant  on 
charges  of  unexcused  absences  (18), 
notoriously  disgraceful  conduct  (indict- 
ment for  the  felony  of  defrauding  the 
government  about  an  alleged  on-the-job 
injury),  and  falsehood  (the  underlying 
conduct  of  the  criminal  action).  After  the 
trial  resulted  in  a “hung  jury,”  appellant 
pleaded  guilty  to  a lesser  charge  of  false 
pretenses  (a  misdemeanor).  Regarding 
the  falsehood  charge,  the  agency  said 
that  appellant  claimed  the  on-the-job 
injury  and  was  placed  on  leave,  but  was 
not  at  work  when  injured. 

In  the  initial  decision,  the  presiding 
official  found  all  charges  sustained. 
Regarding  the  third  charge,  he  found 
that  appellant  was  collaterally  estopped 
from  denying  his  culpability  because  he 
had  pleaded  guilty  in  the  prior  criminal 
proceeding.  The  presiding  official 
sustained  the  removal,  finding  a nexus 
between  the  sustained  charges  and  the 
efficiency  of  the  service,  and  finding  that 
the  removal  penalty  did  not  exceed  the 
bounds  of  reasonableness. 

In  petitioning  the  Board  for  review, 
appellant  contended  that  he  was  not 
collaterally  estopped  from  denying  the 
falsification  charge.  He  said,  further, 
that  the  agency  did  not  establish  a nexus 
between  his  misdemeanor  conviction  and 
the  efficiency  of  the  service,  and  that  the 
agency  lacked  authority  to  discharge  an 
employee  for  an  alleged  abuse  of  com- 
pensation law. 

The  Board  discussed  the  doctrine  of 
collateral  estoppel.  It  pointed  out  that — 
if  certain  requirements  are  met— judg- 
ment on  the  merits  in  one  suit  precludes 
the  retrial  of  the  same  issues  in  a sub- 
sequent suit,  regardless  of  whether  the 
suits  were  based  on  the  same  cause  of 
action.  These  requirements  are  that  the 
issue  in  the  second  suit  must  be  the  same 
as  the  issue  in  the  earlier  suit,  that  the 
issue  must  have  been  litigated  in  the 
earlier  action,  and  that  the  determina- 
tion in  the  first  case  must  have  been 
necessary  to  the  resulting  judgment. 

Appellant  claimed  that  the  second 
requirement  had  not  been  met.  In  the 
earlier  case  he  had  pleaded  guilty  under 
North  Carolina  v.  Alford,  400  U.S.  25 
(1970).  Under  this  doctrine,  while 
denying  relevant  facts  of  the  offense, 
defendant  agrees  to  accept  legal 
responsibility  in  order  to  avoid  the  risk 
of  a more  severe  penalty.  The  trial  court 
merely  imposes  a sentence  after  finding 
a factual  basis  for  the  plea.  Appellant 
compared  such  an  “Alford  plea”  to  a plea 
of  nolo  contendere,  saying  that  such  pleas 
do  not  block  a later  denial  since  no  facts 


are  actually  litigated  in  the  previous 
criminal  proceeding. 

In  this  case,  the  Board  said  that  since 
there  was  no  factual  determination  on 
the  underlying  conduct  (claim  of  on-the- 
job  injury  while  not  at  work)  the  issue 
had  not  actually  been  litigated. 

Therefore,  since  appellant  was  not 
estopped  from  denying  his  guilt,  the 
agency  must  prove  the  falsification 
charge  by  preponderant  evidence,  and 
that  it  had  not  done  so. 

Regarding  appellant’s  argument  that 
the  agency  failed  to  establish  a nexus 
between  the  alleged  notorious  conduct 
and  the  efficiency  of  the  service,  the 
Board  said  that  the  presiding  official  did 
correctly  find  a presumption  of  nexus. 
See  Gordon  v.  Government  Printing  Of- 
fice, 9 MSPB  6 (1982);  Gamble  v.  United 
States  Postal  Service,  6 MSPB  487 
(1981).  Appellant  also  re-argued  that  the 
agency  lacked  authority  to  remove  him 
because  the  Department  of  Labor  has 
sole  authority  for  contesting  com- 
pensation claims.  He  cited  a prior  Board 
initial  decision,  but  the  Board  sustained 
the  presiding  official’s  finding  that  an 
initial  decision' does  not  have 
precedential  value,  and  appellant  did  not 
give  any  other  support  to  this  argument. 
The  Board  further  held  that  agenices 
clearly  have  authority  to  take  dis- 
ciplinary action  against  employees  who 
commit  fraud. 

On  the  issue  of  the  removal  penalty, 
the  Board  pointed  out  that  in  previous 
cases  it  had  sustained  removals  based  on 
charges  of  multiple  offenses  of  absence 
without  leave  and  disgraceful  conduct 
based  on  a conviction  for  false  state- 
ments. Based  on  the  principles  it  set  out 
in  Douglas  v.  Veterans  Administration,  5 
MSPB  313  (1981),  the  Board  found  that 
the  removal  penalty  did  not  exceed  the 
bounds  of  reasonableness. 

The  Board  granted  the  petition  for 
review,  affirmed  the  initial  decision  as 
modified  by  this  order,  and  sustained  the 
agency  action. 

David  E.  Cross  v.  Veterans 
Administration 

Docket  No.  AT07528210764 
June  18,  1984 

1.360,  1.650,  3.120,  3.200,  3.410, 

3.420,  3.430,  4.211 

The  agency  removed  appellant  from 
the  position  of  police  officer  based  on  a 
charge  of  gross  negligence.  The  agency 
contended  that  appellant  lost  contact 
with  a disruptive  hospital  patient  during 
a period  when  he  was  the  sole  officer 
responsible  for  watching  the  patient  and 
that  he  delayed  in  the  pursuit  of  the 
patient. 


In  the  initial  decision  the  presiding 
official  found  that  the  agency  failed  to 
establish  the  charge  of  gross  negligence 
and  that  appellant  established  that  the 
agency  action  was  the  result  of  racial 
discrimination. 

The  agency  filed  a petition  for  review 
asserting  that  the  presiding  official 
erred  in  each  finding.  The  Board 
granted  the  agency’s  petition  for  review, 
finding  that  the  presiding  official  erred 
when  he  found  that  the  appellant  had 
established  prohibited  racial  discrimina- 
tion. 

In  Huntley  v.  Veterans  Administra- 
tion, NY0752821 0025  (October  27,  1983), 
the  Board  recognized  that  an  agency  has 
the  right  to  hold  a law  enforcement 
officer  to  a higher  standard  than  other 
employees  because  of  the  position  of 
trust  and  responsibility  that  he  holds. 
The  Board  concurred  with  the  presiding 
official’s  conclusion  that  the  facts  as 
developed  did  not  support  the  charge. 
The  Board  found  that  the  facts  given  in 
the  testimony  during  the  hearing  estab- 
lished: that  the  appellant  and  another 
officer  were  called  to  the  recreation 
room  of  the  hospital  because  of  an 
incident  between  two  patients;  that  upon 
the  officer’s  arrival  the  incident  was 
over,  and  the  disruptive  patient  was 
sitting  alone  holding  a knife;  and  that  a 
nurse  arrived,  took  the  knife  from  the 
patient  and  returned  the  patient  to  the 
ward,  without  asking  for  assistance  from 
the  officers. 

The  Board  noted  further  the  hearing 
testimony  that:  the. officers  went  to  the 
ward  to  get  additional  information  for 
their  report;  the  patient  was  irritated  by 
the  officers’  presence  and  directed 
various  racial  slurs  to  the  appellant;  the 
other  officer  left  to  telephone  the  super- 
visor for  instructions;  the  nurse  left  to 
use  the  restroom;  and  the  patient  left 
after  he  stated  that  he  intended  to  use 
the  restroom.  The  record  further  showed 
that  appellant  then  asked  the  other 
officer  to  assist  him  in  light  of  the 
remarks  from  the  patient  that  indicated 
the  patient’s  dislike  for  appellant,  and 
that  the  ot-her  officer  refused.  The  Board 
also  noted  that  appellant  then  went  after 
the  patient,  who,  in  the  short  time  that 
had  elapsed,  had  again  left  the  ward  and 
subsequently  physically  threatened 
another  patient.  Based  on  these  facts,  the 
Board  concurred  with  the  presiding 
official’s  finding  that  appellant  was  no 
more  guilty  for  the  actions  of  the  patient 
than  the  other  employees  on  the  ward, 
particularly  the  other  officer. 

The  presiding  official  found  that  the 
appellant  had  established  a prima  facie 
case  of  racial  discrimination  by  showing 
that  the  agency’s  removal  action  was 
based  on  his  conduct  while  the  white 
officer  received  no  discipline  for  his  part 
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in  the  incident.  The  presiding  official 
acknowledged  that  the  agency  had 
articulated  a legitimate  reason  for  the 
disparity  in  treatment,  but  found 
prohibited  discrimination,  concluding 
that  the  asserted  reason  for  the 
disparate  treatment  was  pretextual  in 
light  of  the  white  officer’s  equal  re- 
sponsibility to  watch  the  patient. 

The  Board  disagreed  with  the 
presiding  official  and  found  that  the 
testimony  of  the  hospital’s  medical 
director  established  the  agency's  belief 
that  the  officers  were  responsible  for 
controlling  and  monitoring  the  patient’s 
whereabouts,  but  that  the  white  officer’s 
duty  was  suspended  during  the  period 
he  was  away  telephoning  his  superiors. 
The  Board  found,  therefore,  that  the 
agency’s  reason  for  not  disciplining  the 
white  officer  was  consistent  with  its 
view,  although  mistaken,  of  the  facts 
involved;  and  although  the  record 
indicated  differences  between  the  dis- 
cipline appellant  and  the  other  officer 
received,  the  appellant  failed  to  establish 
a relationship  between  his  race  and  the 
disparity  in  treatment.  Accordingly,  the 
initial  decision  was  affirmed  as  modified 
so  that  the  affirmative  defense  of 
prohibited  discrimination  was  not 
sustained.  The  agency  was  ordered  to 
cancel  the  removal  action. 

Curtis  A.  Foster  v. 

Department  of  Labor 

DE07528210277 
June  8,  1984 

6.123,  8.511,  8.531,  10.1214 

Both  appellant  and  the  agency  peti- 
tioned the  Board  to  review  the  initial 
decision  dismissing  appellant’s  appeal  of 
removal  from  a position  in  the  Senior 
Executive  Service  (SES)  for  lack  of 
jurisdiction. 

Appellant,  the  Regional’ Admin- 
istrator in  Denver  with  the  Occupational 
Safety  and  Health  Administration,  was 
removed  for  “misconduct,  neglect  of 
duty  and  malfeasance.”  He  did  not 
accept  the  agency  offer  of  reinstatement 
at  aGM-14  level  in  Washington,  D.C., 
but  filed  for  retirement  and  appealed  his 
removal  to  the  Board. 

The  Board  discussed  the  two  statutory 
subchapters  which  cover  agency  actions 
against  SES  employees.  Title  5 U.S.C. 

§ 3592  et  seq.  applies  to  actions  based  on 
unsatisfactory  performance.  It  does  not 
provide  for  Board  appellate  review.  It 
guarantees  placement  in  a civil  service 
position  of  at  least  a grade  GS-15  and 
provides  for  an  informal  hearing  before 
the  Board.  Title  5 U.S.C.  § 7541  et  seq. 
applies  to  actions  based  on  misconduct, 
and  provides  for  Board  appellate  review. 


It  does  not  provide  for  placement  in 
another  non-SES  position. 

The  presiding  official  decided  that  the 
fact  that  the  agency  offered  appellant  a 
lower-graded  job  in  place  of  removal 
indicated  that  the  action  was  per- 
formance-related and  thus  covered  by  5 
U.S.C.  § 3592  et  seq.  He  found  that 
appellant  was  not  removed,  but  chose 
optional  retirement.  Further,  he  said 
that  the  agency’s  failure  to  afford 
appellant  the  opportunity  for  the 
informal  Board  hearing  which  § 3592 
provides  was  because  the  agency  was 
unfamiliar  with  appeals  procedures  for 
performance- based  actions. 

The  Board  disagreed  with  the 
presiding  official’s  conclusions,  saying 
they  were  based  on  three  misconcep- 
tions. First,  the  Board  said  that 
appellant  did  not  voluntarily  retire  in 
lieu  of  accepting  the  GM-14  position 
prior  to  his  removal.  Rather,  it  said  that 
appellant  simply  did  not  accept  the 
position,  was  removed,  and  then  filed  for 
retirement.  Second,  5 U.S.C.  § 3594 
requires  the  placement  of  an  SES  ap- 
pointee at  least  at  the  GS-15  level,  or 
equivalent,  if  removed  for  less  than  fully 
successful  performance.  Finally,  al- 
though the  presiding  official  correctly 
noted  that  the  agency  did  not  afford 
appellant  the  opportunity  for  an 
informal  Board  hearing  as  provided  for 
in  performance-based  actions,  he  incor- 
rectly attributed  this  failure  to  the 
agency’s  lack  of  familiarity  with  the 
regulations.  The  Board  concluded,  based 
on  the  record,  that  the  agency  had 
consciously  structured  the  removal 
around  the  procedures  for  alleged 
misconduct,  following  the  statutory  and 
regulatory  procedures  for  such  an 
action. 

Under  these  circumstances  the  Board 
said  that  the  agency  action  was 
misconduct-based  and  subject  to  its 
appellate  jurisdiction.  The  initial 
decision  was  therefore  reversed  and  the 
case  remanded  to  the  regional  office  for 
adjudication  on  the  merits. 

John  D.  Henry  v.  Tennessee 
Valley  Authority 
AT07528311021 
June  29,  1984 

1.110,  1.321,  4.211 

Appellant,  an  electrician,  was 
removed  for  being  intoxicated  on  duty 
and  thus  violating  a job  rule. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding 
official  found  that  “in  all  likelihood  ap- 
pellant drank  too  much  the  night  before 
at  his  party  and  reported  for  work  with 
a hangover."  Presuming  that  appellant 


had  some  level  of  alcohol  in  his  system 
and  that  any  amount  caused  a person  to 
be  under  the  influence  of  alcohol,  the 
presiding  official  sustained  the  charge. 
Appellant  consequently  petitioned  for 
review. 

According  to  the  record,  appellant — on 
the  day  in  question— performed  his 
regular  duties  from  7 a.m.  until  10  a.m. 
without  incident.  Then,  based  on  an 
anonymous  telephone  call,  appellant’s 
supervisors  took  him  off  his  job  and  had 
him  take  a breathalyzer  test.  The  test 
revealed  that  appellant’s  blood  alcohol 
content  was  .06  percent. 

In  considering  the  case,  the  Board  did 
not  find  sufficient  evidence  to  show  that 
appellant  was  under  the  influence  of 
alcohol.  Considering  the  .01  percent 
margin  of  error  for  the  breathalyzer 
test,  the  Board  pointed  out  that 
appellant’s  blood  alcohol  content  may 
have  been  between  .05  percent  and  .07 
percent.  The  Board  noted  that  most 
states  presume  intoxication  at  .10 
percent. 

The  Board  also  noted  that  appellant 
had  worked  for  several  hours  without 
incident  and  that  the  presiding  official 
accepted  appellant’s  reason  for  having 
any  alcohol  in  his  blood.  The  Board 
stated  that  it  “declinefd]  to  presume 
intoxication  or  that  the  job  rule,  which 
otherwise  leaves  the  term  ‘under  the 
influence’  undefined,  should  be 
construed  so  broadly  as  to  include 
situations  of  this  sort.”  The  Board 
therefore  reversed  the  initial  decision 
and  ordered  the  agency  to  cancel 
appellant’s  removal. 

Oscar  Mayers  v.  Government 
of  the  District  of  Columbia 

DC075281 10403 
June  7,  1984 

1.311,  3.130,  3.1313,  3.132.  3.1321, 

4.200,  4.300,  11.133 

The  agency  removed  appellant,  a cor- 
rectional officer,  for  being  absent 
without  leave  (AWOL). 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding 
official  found  that  the  agency’s  charge 
was  supported  by  the  evidence.  Con- 
sequently, appellant  petitioned  for 
review,  arguing  that  he  had  been  ill 
during  the  absences  in  question,  that  he 
had  submitted  medical  evidence  after 
each  absence,  and  that  he  had  testified 
as  to  his  illness  at  an  agency  hearing 
held  before  his  removal. 

The  Board  noted  that  the  agency  did 
not  contest  appellant’s  arguments.  It 
further  noted,  however,  that  agency 
officials  found  that  appellant’s  testimony 
at  the  agency  hearing  failed  to  refute 
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evidence  that  appellant  neither  obtained 
leave  for  his  absences  nor  submitted 
medical  evidence  to  justify  them.  The 
Board  agreed  with  the  presiding  official 
that  the  evidence  supported  these 
determinations. 

The  Board  further  noted  that 
appellant  questioned  the  presiding 
official’s  reliance  on  Chiaverini  v. 

United  States,  157  Ct.  Cl.  371  (1962).  In 
that  decision,  the  Court  of  Claims  held 
that  a Federal  employee’s  submission  of 
medical  evidence  justifying  his  absence 
did  not  render  the  employee’s  removal 
improper  when  that  evidence  was  not 
submitted  until  after  the  agency  had 
decided  to  remove  him.  The  Board  dis- 
agreed with  appellant’s  contention  that 
such  holding  was  inapplicable  to  his 
case,  pointing  out  that  both  cases 
concerned  removal  for  AWOL  and  the 
untimely  submission  of  medical  evidence 
to  justify  absence. 

The  Board  also  agreed  with  the 
presiding  official’s  finding  that  the 
medical  evidence  did  not  cover  all  the 
dates  appellant  was  absent.  It  noted  that 
such  finding  would  be  a sufficient  basis 
for  sustaining  appellant’s  removal  — 
were  it  not  for  the  circumstances 
described  below. 

Appellant  also  alleged  that  the  agency 
erred  when  it  did  not  help  him  overcome 
his  dependency  on  drugs  and  alcohol. 

The  Board  noted  that  the  record  did 
indicate  that  appellant  had  serious 
problems  with  drinking  and  with 
misusing  prescription  drugs.  The  Board 
stated  that  evidence  did  not  support  the 
presiding  official’s  finding  that 
appellant  did  not  allege  that  his  drug 
and  alcohol  problems  caused  his 
absences. 

The  Board  pointed  out  that  appellant’s 
hospitalization  for  alcoholism  treatment 
delayed  the  scheduling  of  the  agency’s 
pre-termination  hearing.  Moreover,  the 
Board  stated  that  evidence  failed  to 
show  that  the  agency  offered  appellant 
any  assistance  in  overcoming  his 
problems.  The  Board  also  noted  that  the 
agency  did  not  submit  evidence  to  show 
that  appellant’s  absences  were  not 
caused  by  his  drug  and  alcohol 
problems. 

The  Board  concluded  that  appellant’s 
absences  were  caused  by  his  drug  and 
alcohol  dependency,  that  the  agency 
knew  or  should  have  known  of 
appellant’s  problems,  and  that  the 
agency’s  failure  to  assist  appellant  in 
overcoming  his  problems  violated 
regulations.  Therefore,  the  Board 
reversed  the  initial  decision  and  ordered 
the  agency  to  cancel  appellant’s  removal. 

Glenn  D.  Parsons  v. 
Department  of  the  Air  Force 


DA07528010170 
June  21,  1984 

1.311,  1.3433,  1.400,  1.410,  1.420, 

1.430,  4.127,  4.211 

The  agency  removed  appellant,  a fire 
fighter,  for  falsifying  a Standard  Form 
71  (SF-71)  and  for  absence  without  leave 
(AWOL).  When  appellant  appealed  to 
the  Board’s  regional  office,  the  presiding 
official  sustained  the  agency’s  action. 
Subsequently,  the  Board  denied 
appellant’s  petition  for  review. 

Appellant  then  appealed  to  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  and  the  court 
remanded  the  case  to  the  Board  to 
consider  the  removal  penalty. 

Upon  remand,  the  presiding  official 
considered  the  penalty  and  concluded 
that  in  light  of  Douglas  v.  Veterans  Ad- 
ministration, 5 MSPB  313  (1981), 
appellant’s  penalty  should  be  reduced  to 
a 45-day  suspension.  The  agency  then 
petitioned  for  review,  arguing  that  the 
presiding  official  improperly  substituted 
his  judgment  for  that  of  the  agency 
when  he  mitigated  the  penalty. 

The  Board  explained  that  it  gives 
considerable  deference  to  an  agency’s 
choice  of  penalty.  The  Board  added, 
however,  that  it  may  adjust  a penalty  if 
it  finds  that  the  agency  did  not  consider 
the  relevant  factors  or  “that  the  agency’s 
judgment  clearly  exceeded  the  limits  of 
’easonableness.” 

The  Board  noted  that  the  court 
directed  the  agency  to  show  that  in 
selecting  removal  as  the  penalty,  it  con- 
sidered factors  relevant  to  appellant’s 
particular  case.  The  Board  pointed  out 
that  even  though  the  Board’s  decision  in 
Douglas  had  not  been  issued  when  the 
agency  first  decided  to  remove  ap- 
pellant, the  agency’s  internal  regulations 
offered  guidance  on  penalty  selection 
which  paralleled  the  criteria  set  forth  in 
Douglas.  The  Board,  agreeing  with  the 
presiding  official,  determined  that  the 
agency  did  not  properly  consider  the 
factors  for  penalty  selection.  The  Board 
explained  that  because  the  agency  did 
not  properly  consider  the  relevant 
factors,  the  presiding  official  was 
required  to  specify  how  the  penalty 
should  be  corrected. 

The  agency  contended  that  in 
adjusting  the  penalty,  the  presiding 
official  gave  insufficient  weight  to 
appellant's  past  disciplinary  record, 
which  consisted  of  a reprimand  for 
failing  to  honor  a debt.  The  Board  noted 
that  how  much  consideration  the  agency 
itself  gave  appellant’s  record  was  hard 
to  ascertain,  in  that  testimony  on  that 
point  was  ambiguous.  The  Board  added 


that  evidence  failed  to  show  that 
appellant’s  non-payment  of  his  debt 
affected  his  performance  or  the  agency’s 
ability  to  carry  out  its  mission.  The 
Board  determined,  therefore,  that  the 
agency  could  not  rely  on  the  reprimand 
to  support  its  choice  of  the  harshest 
available  penalty  for  appellant’s 
subsequent  misconduct. 

The  Board  also  considered  appellant’s 
argument  that  he  had  been  disciplined 
more  severely  than  other  employees  who 
were  charged  with  offenses  similar  to 
his.  Appellant  submitted  evidence  of  57 
other  cases  in  which,  he  contended,  the 
agency  imposed  lesser  penalties  for 
similar  offenses.  The  agency,  in  turn, 
submitted  evidence  of  several  cases  to 
rebut  appellant’s  claim  that  he  was 
treated  disparately.  The  Board  noted 
that  the  agency  did  not  try  to  show  that 
appellant’s  case  was  not  actually 
comparable  to  any  of  the  57  cases 
appellant  cited.  Further,  the  agency  did 
not  explain  why  lesser  penalties  were 
imposed  in  similar  cases.  The  Board 
concluded  that  the  agency’s  evidence  did 
not  rebut  appellant’s  allegation  of 
disparate  treatment. 

The  Board  noted  that  the  agency 
based  appellant’s  removal  primarily  on 
the  falsification  offense — misconduct 
which  the  agency  felt  was  extremely 
serious  in  light  of  appellant’s  duties  as  a 
fire  fighter.  The  Board  pointed  out, 
however,  that  the  gravity  of  the  offense 
was  tempered  because  appellant  did  not 
take  the  initiative  to  complete  and 
submit  the  SF-71  in  question.  Instead, 
his  supervisors  presented  him  with  a 
completed  form  to  sign  even  though  they 
knew  his  request  for  sick  leave  was 
fraudulent. 

The  Board  also  stated  that  the  fact 
that  appellant  was  a fire  fighter  made 
no  difference  in  considering  the 
seriousness  of  his  misconduct.  The  Board 
found  no  basis  for  the  agency’s  implica- 
tion that  a fire  fighter  whose  trustworth- 
iness had  been  called  into  question  in 
any  way  must  necessarily  be  removed. 

The  Board  therefore  concluded  that 
the  removal  penalty  was  too  harsh. 
Finding  that  a 45-day  suspension  was 
the  maximum  reasonable  penalty,  the 
Board  affirmed  the  initial  decision  as 
modified.  It  ordered  the  agency  to  cancel 
the  removal,  substitute  the  suspension, 
and  award  appellant  back  pay  and 
benefits. 

Mary  C.  Rhodes  v. 

Department  of  the  Interior 

AT07528310343 
June  8,  1984 

1.000000,  1.311,  6.710.  15.130 
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After  the  presiding  official  reversed 
the  removal  of  appellant  for  excessive 
and  continuing  absences  from  duty,  the 
agency  petitioned  the  Board  for  review. 

The  presiding  official  found  that  the 
charge  of  AWOL  was  improper  since  the 
agency  knew  that  appellant’s  absence 
was  related  to  her  mental  illness  and 
that  the  agency  “undermined”  appel- 
lant’s application  for  disability  re- 
tirement and  should  have  ordered  a 
fitness-for-duty  examination  or  started 
disability  proceedings  for  appellant.  But 
the  agency  argued  that  it  had  no  reason 
to  believe  that  appellant  had  a disabling 
mental  illness.  It  argued,  further,  that 
the  presiding  official  failed  to  consider 
the  impact  of  appellant’s  absence  on  the 
agency’s  mission. 

The  Board  analyzed  mandates  and 
guidance  in  5 C.F.R.  § 831.1203  and  the 
Federal  Personnel  Manual  (FPM)  Sup- 
plement 831-1,  Subchapter  S10-2a  (May 
1978)  as  to  when  an  agency  may  order  a 
fitness-for-duty  examination  and  when  it 
may  file  a disability  retirement  applica- 
tion for  an  employee  who  is  unable  or 
unwilling  to  do  so. 

In  this  case,  enough  medical  evidence 
was  available  to  enable  the  agency  to 
assess  appellant’s  disability,  and  a 
fitness-for-duty  examination  was  thus 
unnecessary.  The  opinions  available 
showed  that  appellant  was  unable  to 
return  to  work  in  the  near  future  and 
that  the  work  environment  exacerbated 
her  emotional  problems. 

Further,  the  Board  said  that  whether 
the  agency  was  obligated  to  start 
disability  retirement  proceedings  was 
moot,  since  evidence  of  record  clearly 
showed  that  appellant  was  neither 
unwilling  nor  unable  to  apply  for 
herself.  It  also  said  that  the  agency  had 
observed  the  statutory  requirements  for 
disability  retirement,  that  is,  the 
requirement  to  refrain  from  taking  an 
adverse  action  against  appellant  until 
receipt  of  the  Office  of  Personnel  Man- 
agement (OPM)  initial  decision  on  an 
agency-initiated  disability  retirement 
application.  Here,  the  agency  kept 
appellant  on  the  rolls  until  OPM  denied 
her  application,  even  though  it  had  no 
statutory  obligation  to  do  so. 

Although  the  presiding  official 
determined  that  appellant’s  supervisor 
submitted  an  inadequate  statement 
supporting  appellant’s  voluntary  ap- 
plication for  disability  retirement,  the 
Board  did  not  agree.  It  found  that 
document  to  be  properly  and  honestly 
completed.  The  Board  also  disagreed 
with  the  presiding  official’s  questioning 
appellant’s  competency  to  file  an 
application  for  disability.  It  found  that 
appellant’s  mental  condition  did  not 
impair  her  judgment  and  decision- 
making ability. 


The  Board  found  that  the  agency  was 
not  obligated  to  order  a fitness-for-duty 
examination,  that  any  obligation  to 
initiate  an  involuntary  disability  retire- 
ment application  was  moot  since 
appellant  did  so  herself,  and  that  the 
agency  did  nothing  to  undermine 
appellant’s  voluntary  submission.  It 
found  appellant’s  non-disciplinary 
removal  appropriate  and  justified  and 
reversed  the  initial  decision. 

Thomas  O.  Robinson  v. 
Department  of  the  Army 

SF07528310135 
June  12,  1984 

1.3312,  1.3711,  6.520,  6.530, 

10.1322,  14.110 

The  agency  removed  appellant,  a com- 
puter systems  analyst,  for  mail  fraud.  It 
based  its  action  solely  on  appellant’s 
indictment  and  conviction  in  the  Federal 
District  Court. 

Appellant  appealed  to  the  Board’s 
regional  office.  Because  appellant’s  con- 
viction was  overturned  on  appeal,  the 
presiding  official  did  not  sustain  the 
agency’s  action.  Therefore,  the  presiding 
official  ordered  the  agency  to  cancel  the 
removal  and  restore  appellant  to  his 
position  with  back  pay  and  benefits.  The 
agency  petitioned  for  review,  objecting 
to  the  back  pay  award. 

The  Board  explained  that  according  to 
5 U.S.C.  § 5596(b)(1)  of  the  Back  Pay 
Act,  after  an  “appropriate  authority,” 
such  as  the  Board,  finds  an  “unjustified 
or  unwarranted  personnel  action,”  the 
employee  involved  is  entitled  to  an 
award  of  back  pay. 

In  appellant’s  case,  the  agency  con- 
tended that  5 U.S.C.  § 5559(b)  allowed  a 
back  pay  award  only  when  an  agency’s 
action  was  “unjustified  or  unwarranted.” 
The  agency  noted  that  in  order  to  avoid 
interfering  with  the  criminal  process,  it 
waited  until  appellant  was  convicted 
before  removing  him.  The  agency  added 
that  by  the  time  it  removed  appellant, 
such  action  was  substantially  warranted 
by  the  then  standing  criminal  convic- 
tion. It  concluded  that  a back  pay  award 
was  not  justified  regardless  of  the  out- 
come of  appellant’s  criminal  charge. 

In  support  of  its  argument,  the  agency 
cited  Jankowitz  v.  United  States,  533 
F.2d  538  (Ct.  Cl.  1976)  and  United  States 
v.  Abbett , 381  F.2d,  609  (5th  Cir.  1967). 

In  Jankowitz,  the  court  found  that  when 
an  indefinite  suspension  was  properly 
based  on  an  indictment  and  the  ap- 
pellant was  subsequently  acquitted  of 
the  underlying  criminal  charges,  back 
pay  for  the  suspension  period  was  not 
awardable  because  the  suspension  was  a 
justified  personnel  action  when  taken. 
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In  Abbett,  the  court  found  that  because 
the  Civil  Service  Commission  originally 
granted  an  involuntarily  filed  disability 
claim  and  later  in  the  appeals  process 
denied  the  disability  claim  based  on  new 
medical  evidence,  the  Commission’s 
previous  grant  was  not  “justified  and 
unwarranted.”  Further,  the  appellant 
was  precluded  from  receiving  back  pay 
for  the  leave  she  was  forced  to  take 
during  the  appeals  process. 

The  Board  found  that  Jankowitz  and 
Abbett  were  different  from  appellant’s 
case.  The  Board  pointed  out  that  in 
Jankowitz,  the  indefinite  suspension  was 
based  on  the  indictment.  In  Abbett,  the 
Civil  Service  Commission’s  initial  grant 
of  disability  was  based  on  the  medical 
evidence  then  available  and  the 
reconsidered  denial  was  based  on  new 
medical  evidence. 

The  Board  stated  that  in  comparison, 
appellant’s  case  “represents  the  normal 
situation  where  a removal  action  is 
taken  based  on  a charge  of  misconduct 
which  the  agency  must  prove  in  order  to 
prevail.”  The  Board  noted  that  the 
overturned  conviction  was  the  only  proof 
the  agency  offered  to  establish  ap- 
pellant’s misconduct.  The  Board 
concluded  that  because  the  agency  did 
not  prove  its  case,  the  removal  was  an 
unwarranted  and  unjustified  personnel 
action  and  that  appellant  was  therefore 
entitled  to  back  pay. 

The  Board  added  that  in  both 
Jankowitz  and  Abbett,  the  agencies 
involved  followed  the  procedural  re- 
quirements set  forth  in  the  regulations 
and  in  the  Federal  Personnel  Manual 
(FPM).  The  Board  noted  that  in  appel- 
lant’s case,  relying  only  on  the  fact  of 
conviction  without  proof  of  the 
underlying  conduct  was  not  the 
suggested  practice  under  FPM  Chapter 
752,  subchapter  3-2.  The  Board 
therefore  affirmed  the  initial  decision  as 
modified,  ordering  the  agency  to  cancel 
appellant’s  removal  and  to  award  him 
back  pa>f. 

ATTORNEY  FEES 

Phillip  T.  Chen  v.  Department 
of  Commerce 
DC03518110818ADD 
June  18,  1984 

12.110,  12.400,  14.520,  14.522 

Appellant  was  reassigned  from  the 
position  of  general  engineer,  GS-14,  with 
the  Department  of  Commerce  to  the 
position  of  industrial  engineering  tech- 
nician, GS-5,  pursuant  to  reduction  in 
force  (RIF)  procedures. 


By  initial  decision  dated  December  31, 
1981,  the  presiding  official  ordered  the 
agency  to  cancel  the  RIF  action  as  it 
affected  appellant  and  to  offer  him  a GS- 
14  position  for  which  he  would  qualify. 
The  presiding  official  found  that  the 
agency  erred  in  failing  to  offer  appellant 
any  of  four  positions  at  the  GS-14,  13, 
and  11  grades,  for  which  he  was 
qualified. 

Following  the  Board’s  denial  of  the 
agency’s  petition  for  review  of  the  initial 
decision,  appellant  filed  a motion  for 
attorney  fees  in  the  amount  of 
$11,145.24.  In  an  addendum  decision 
issued  October  31,  1983,  a Board 
presiding  official  denied  the  motion 
based  on  her  finding  that  although 
appellant  was  the  prevailing  party,  a fee 
award  was  not  warranted  in  the  interest 
of  justice.  The  determination  was  based 
on  the  finding  that  nothing  in  appellant’s 
SF-171  would  have  alerted  the  agency 
that  supplemental  material  was 
required,  and  that  the  agency  considered 
all  that  it  was  required  to  in  determin- 
ing qualifications  for  assignment. 

The  Board  noted  that  its  decision  in 
Allen  v.  United  States  Postal  Service,  2 
MSPB  582  (1980),  gives  standards  for 
interpreting  “in  the  interest  of  justice.” 
One  of  the  circumstances  identified  as 
warranting  a fee  award  in  the  interest  of 
justice  is  where  the  agency  “knew  or 
should  have  known  that  it  would  not 
prevail  on  the  merits”  when  it  brought 
the  proceeding.  In  order  to  prevail  in  a 
claim  based  on  this  set  of  circumstances, 
the  Board  further  noted,  appellant  must 
show  that  the  agency,  by  making  a 
reasonable  inquiry,  should  have 
ascertained  at  the  outset  that  its  action 
was  without  merit,  but  nevertheless 
persisted  in  its  action,  and  thus  unneces- 
sarily subjected  appellant  to  a sub- 
stantial burden  and  expense.  O'Donnell 
v.  Department  of  the  Interior,  2 MSPB 
604,  608(1980). 

Because  the  relevant  standard  is  that 
the  agency  knew  or  should  have  known 
at  the  time  it  commenced  proceedings 
against  the  appellant,  the  Board  had  to 
determine  the  extent  to  which  the 
contents  of  the  appellant’s  SF-171  should 
have  alerted  the  agency  that  further 
factual  inquiries  should  be  undertaken 
in  order  to  assure  that  the  RIF  action 
with  respect  to  the  appellant  was  not  in 
error.  The  Board  found  that  with  regard 
to  three  of  the  four  positions  in  question 
the  agency  presented  some  reasonable 
basis  for  its  initial  determination  that 
appellant  was  not  qualified.  The  Board 
has  recognized  that  reasonable  errors 
will  occur  in  the  good  faith  application 
of  complex  procedures.  Betz  v.  United 
States  Department  of  Housing  and 
Urban  Development,  10  MSPB  656 
(1982). 


With  regard  to  the  remaining  position, 
that  of  fire  prevention  engineer,  the 
Board  found  that  appellant’s  SF-171 
should  have  led  the  agency  to  investigate 
further.  Although  testimonial  evidence 
supplemented  the  information  in  the  SF- 
171  and  the  position  description,  the 
Board  found  that  a review  of  the  latter, 
as  performed  by  the  agency,  should  have 
put  a reasonable  person  on  notice  that 
appellant  was  likely  to  qualify  for  the 
position.  The  Board  concluded  that  a fee 
award  was  warranted  in  the  interest  of 
justice. 

Since  the  presiding  official  concluded 
that  a fee  award  was  not  warranted  in 
the  interest  of  justice  and  did  not 
address  the  reasonableness  of  the  fee 
request,  the  Board  remanded  the  case  to 
the  regional  office  to  make  such  a 
determination. 


Richard  A.  Fekete,  Stephen  G. 
Hopson,  and  Frank  G. 
Tarallo  v.  Department 
of  Justice 

PH  075281 10008ADD, 

PH 075281 10007ADD,  and 
PH  075281 1009ADD 
June  11,  1984 

14.500,  14.520,  14.522,  14.530 

The  agency  petitioned  the  Board  for 
review  of  a presiding  official’s 
addendum  decision  granting  attorney 
fees  to  the  appellants.  The  presiding 
official,  in  separate  initial  decisions,  had 
previously  reversed  adverse  actions 
against  the  appellants,  criminal  investi- 
gators with  the  Drug  Enforcement 
Administration,  based  on  his  findings 
that  the  charges  were  not  supported  by 
preponderant  evidence.  The  Board 
affirmed,  as  modified,  the  presiding 
official’s  initial  decisions. 

The  presiding  official  concluded  in  the 
addendum  decision  that  under  the 
standards  set  out  by  the  Board  in  Allen 
v.  U.S.  Postal  Service,  2 MSPB  582,  593 
(1980),  appellants  were  entitled  to  an 
award  of  attorney  fees  in  the  interest  of 
justice  under  5 U.S.C.  § 7701(g)(1).  This 
conclusion  was  based  on  the  presiding 
official’s  belief  that  the  agency’s  actions 
were  clearly  without  merit  or  wholly 
unfounded  and  that  the  agency  knew  or 
should  have  known  that  it  would  not 
prevail  on  the  merits. 

The  agency’s  petition  for  review  was 
based  on  the  argument  that  the  award  of 
attorney  fees  was  not  warranted  in  the 
interest  of  justice  since  the  cases  did  not 
meet  the  examples  cited  in  Alien,  supra. 
The  agency  stated  that,  given  the  overall 
complexity  of  these  cases,  it  disagreed 
with  the  presiding  official  that  the 


outcome  was  so  obvious  from  the  outset 
that  the  agency  knew  it  could  not 
prevail. 

The  Board  pointed  out  that  the  list  of 
circumstances  in  which  an  award  of 
attorney  fees  may  be  justified,  which 
was  compiled  in  Allen,  was  not 
exhaustive,  and  that  it  was  made  clear 
in  that  opinion  that  an  agency’s  failure 
to  prove  its  charges  does  not  necessarily 
mean  that  a fee  award  is  warranted  in 
the  interest  of  justice. 

In  these  cases,  the  first  appellant  was 
removed  from  his  criminal  investigator 
position  based  on  four  acts  of  miscon- 
duct: falsification  of  an  official  drug 
enforcement  investigation  report;  poor 
judgment  involving  an  altercation  with 
two  citizens;  failure  to  follow  instruc- 
tions; and  unprofessional  conduct.  The 
second  appellant  was  demoted  from  the 
position  of  criminal  investigator,  GS-13, 
to  criminal  investigator,  GS-12,  based  on 
the  charges  of  unprofessional  conduct 
and  failure  to  follow  instructions.  The 
third  appellant  was  demoted  from 
supervisory  criminal  investigator,  GS- 
14,  to  criminal  investigator,  GS-13, 
based  on  four  charges:  poor  judgment  in 
handling  a confidential  informant; 
failure  to  timely  report  an  incident 
involving  the  informant;  failure  to 
timely  submit  drug  evidence  for 
processing;  and  unprofessional  conduct. 

The  Board  found  that  the  records  in 
these  cases  did  not  support  the  con- 
clusion that  the  adverse  actions, 
although  overturned  by  the  presiding 
official,  were  clearly  without  merit  or 
wholly  unfounded.  The  Board  found  that 
while  the  presiding  official  properly 
found  that  the  agency  charges  were  not 
supported  by  preponderant  evidence 
under  5 U.S.C.  § 7701(c)(1)(B),  the  cases 
presented  a situation  where  the  agency’s 
evidence  was  simply  not  sufficient  to 
meet  the  burden  of  proof  in  light  of  the 
appellant’s  presentation  and  rebuttal. 
The  Board  found  nothing  in  the  record 
to  compel  a finding  that  the  agency 
knew  or  should  have  known  that  it 
would  not  prevail  on  the  merits,  and  that 
while  there  were  inconsistencies  in  the 
evidence  before  the  agency,  they  would 
not  necessarily  have  been  resolved  upon 
further  investigation. 

Accordingly,  the  Board  reversed  the 
addendum  decision  awarding  attorney 
fees. 

Samuel  E.  Miller  v. 
Department  of  Health  and 
Human  Services 
SF07528110019ADD 
June  18,  1984 

4.320,  14.520,  14.523,  14.525,  14.530 
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Appellant  claimed  to  be  the  prevailing 
party— and  thus  entitled  to  attorney 
fees— when  in  September  1981  (Miller  v. 
Department  of  Health  and  Human 
Services,  7 MSPB  713(1981)),  the  Board 
affirmed  the  presiding  official’s  reversal 
of  the  agency  removal  action.  However, 
it  ordered  appellant  demoted. 

In  ruling  on  the  subsequent  appeal  for 
attorney  fees,  the  presiding  official  used 
criteria  which  the  Board  laid  down  in 
Allen  v.  United  States  Postal  Service,  2 
MSPB  582  (1980)  requiring  that:  (1) 
appellant  be  the  “prevailing  party”;  (2) 
the  award  be  “warranted  in  the  interest 
of  justice”;  and  (3)  the  fees  awarded  be 
“reasonable.”  The  presiding  official  said 
that  appellant  was  not  the  prevailing 
party,  since  he  was  not  vindicated,  but 
was  disciplined.  He  went  on  to  say  that— 
even  if  appellant  had  prevailed — he  had 
not  shown  that  an  award  of  attorney  fees 
would  be  “in  the  interest  of  justice.” 

The  Board  noted  that  the  presiding 
official  did  not  have  the  benefit  of 
Sterner  v.  Depa  rtment  of  the  A rmy,  No. 
60-82  (Fed.  Cir.  July  5.  1983).  Under 
Sterner,  the  awarding  of  attorney  fees 
rests  on  a practical  test  of  whether  a 
party  succeeded  in  obtaining  all  or  a 
significant  part  of  the  relief  sought: 

. .the  avoidance  of  removal  should  be 
considered  a sufficient  degree  of  suc- 
cess. . . .”  Therefore,  the  Board  said  that 
appellant  had  met  the  first  part  of  the 
Allen  criteria. 

Turning  to  the  next  Allen  test,  “in  the 
interest  of  justice,”  the  Board  quoted 
from  its  analysis  of  the  legislative 
history  of  5 U.S.C.  § 7701(g)(1)  as  set 
forth  in  that  case.  It  found  that  under 
Sterner  the  prevailing  party’s  relative 
degree  of  success  may  be  considered  in 
determining  this  issue.  However,  it  said 
that  other  factors  may  also  be  con- 
sidered, and  in  considering  them,  it 
found  that  an  award  of  attorney  fees 
would  not  be  in  the  interest  of  justice. 

Appellant  listed  three  factors 
contained  in  Alien  as  warranting 
attorney  fees,  saying  that  he  was 
“substantially  innocent  of  the  charges,” 
that  the  charges  were  brought  against 
him  “in  bad  faith,”  and  that  the  agency 
“should  have  known  that  it  could  not 
prevail  on  the  merits.”  Although  the 
presiding  official  found  these  arguments 
unpersuasive,  appellant  reasserted  them 
in  his  petition  to  the  Board.  The  Board 
examined  the  presiding  official’s 
analysis  of  whether  appellant  was 
“substantially  innocent”  and  so  eligible 
for  a fee  award  under  the  “interest  of 
justice”  test.  It  concluded  that  while 
appellant  may  have  been  considered  to 
be  a “prevailing  party”  under  5 U.S.C.  § 
7701(g)(1),  his  success  was  not  so  great 
as  to  say  that  he  was  “substantially 


innocent”  of  the  charges  leveled  against 
him. 

As  to  appellant’s  claim  that  the  agency 
action  was  conducted  in  bad  faith,  the 
Board  said  that  the  presiding  official 
had  carefully  examined  the  voluminous 
record  and  had  found  no  such  evidence 
and  no  evidence  of  improper  motives  of 
race  discrimination  or  reprisal  for 
appellant’s  management  decisions.  The 
Board  said  that  it  could  not  conclude 
that  the  agency’s  failure  to  prove  most  of 
its  charges  showed  such  ill  will  or 
negligence  as  would  taint  the  entire 
action. 

The  Board  agreed  with  the  presiding 
official’s  original  judgment  to  reject 
appellant’s  re-stated  contention  that  the 
agency  knew  or  should  have  known  that 
it  could  not  prevail  on  the  case’s  merits. 
It  also  looked  into  another  aspect  of  this 
contention  which  the  presiding  official 
had  not  addressed.  That  was  that  the 
agency  pursuit  of  the  removal — despite 
an  internal  agency  review  and  recom- 
mendation that  the  charges  did  not 
support  a removal  penalty — demon- 
strated that  it  knew  or  should  have 
known  that  it  could  not  prevail.  The 
Board  said  that  the  presiding  official’s 
failure  to  consider  this  aspect  did  not 
constitute  harmful  error  since  the 
agency  had  the  discretion  to  consider 
and  reject  the  recommendation. 

The  Board  affirmed  the  presiding 
official’s  addendum  decision,  as 
modified,  and  thus  denied  the  motion  for 
attorney  fees. 

COMPLIANCE 

Arthur  Anderson  v. 
Department  of  Agriculture 

DE  0752801 0123COMP 
June  25,  1984 

6.1256,  6.500,  6.520,  10.12131,  10.800, 
11.140,  11.150 

Charging  that  appellant  failed  to 
report  for  a reassignment,  the  agency 
removed  him  from  his  position  as  a civil 
engineering  technician.  Subsequently, 
appellant  appealed  to  the  Board’s 
regional  office. 

The  presiding  official  found  that  the 
agency  reassigned  appellant  in  reprisal 
for  his  whistleblowing  activities  and, 
therefore,  that  the  ageny  committed  a 
prohibited  personnel  practice.  The 
presiding  official  reversed  the  removal. 
When  the  agency  subsequently  filed  a 
petition  for  review,  the  Board  denied  it, 
ordering  the  agency  to  cancel  appellant’s 
removal  and  to  provide  the  regional 
office  with  evidence  of  compliance  with 
such  order. 


Several  months  later,  appellant  filed  a 
petition  for  enforcement,  claiming  that 
after  his  reinstatement,  the  agency  still 
demonstrated  retaliatory  behavior. 
Appellant  made  various  specific  allega- 
tions regarding  the  agency’s  conduct, 
including  allegations  that  concerned  his 
use  of  leave  and  his  job  description  and 
performance  appraisal.  The  presiding 
official,  however,  found  that  only  two  of 
the  issues  appellant  raised  were  within 
Board  jurisdiction:  appellant’s  place- 
ment in  a different  position  upon 
reinstatement  and  his  entitlement  to 
back  pay.  The  presiding  official  stated 
that  because  appellant  did  not  raise  the 
other  allegations  of  prohibited  personnel 
practice  in  conjunction  with  an  other- 
wise appealable  action,  the  Board  was 
without  jurisdiction  to  consider  them. 

The  presiding  official  considered  ap- 
pellant’s reassignment  to  a different 
position — one  located  32  miles  from 
where  his  former  position  had  been  — 
and  found  it  bona  fide  in  that  appellant’s 
former  job  was  abolished  after  appellant 
was  removed.  As  for  back  pay,  the 
presiding  official  found  that  appellant 
was  entitled  to  it  and  ordered  the  agency 
to  pay  appellant  accordingly.  The 
agency  informed  the  presiding  official 
by  letter  that  it  had  done  so. 

Appellant  then  petitioned  for  review, 
questioning  the  matter  of  Board  jurisdic- 
tion. The  Board  explained  that  its 
authority  to  review  agency  compliance 
with  a Board  decision  was  not  limited  to 
reviewing  actions  which  are  otherwise 
appealable  to  the  Board  and  that  it  had 
the  power  to  give  effect  to  its  decisions. 
Citing  Meier  v.  Department  of  the 
Interior,  3 MSPB  341  (1980),  the  Board 
noted  that  under  regulations,  it  could 
take  “all  necessary  action  to  ascertain 
[compliance  and] . . . undertake  efforts  to 
obtain  compliance.” 

The  Board  noted  that  appellant 
alleged  that  the  agency’s  actions  since 
his  reinstatement  undermined  the  com- 
pliance order  in  which  the  Board 
directed  the  agency  to  cease  its 
retaliatory  actions.  The  Board  stated 
that  the  actions  appellant  complained  of 
would  not  be  appealable  to  the  Board 
under  its  appellate  jurisdiction.  It 
added,  however,  that  it  could  review  the 
actions  “under  its  authority  to  assure 
continuing  compliance  with  its 
decisions.”  The  Board  concluded  that  the 
presiding  official  was  wrong  to  dismiss 
appellant’s  claims  for  lack  of  jurisdic- 
tion. 

Therefore,  the  Board  affirmed  the 
initial  compliance  decision  in  part  and 
vacated  it  in  part.  The  Board  remanded 
the  case  to  the  regional  office  to  consider 
further  the  matter  of  compliance. 
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DISABILITY  RETIREMENT 

Sergio  A.  Delgado  v.  Office 
of  Personnel  Management 
SF831L8210980 
June  21,  1984 

15.130,  15.135 

In  June  1981,  appellant,  an  aircraft 
structural  repairer,  was  removed  for 
excessive  unauthorized  absence.  Then  in 
September  1981,  he  applied  for 
disability  retirement  benefits.  The 
agency  denied  that  application,  and 
appellant  requested  reconsideration. 
While  awaiting  the  agency’s  reconsidera- 
tion decision,  appellant  suffered  a fall 
and  a concussion  which  permanently 
disabled  him  from  performing  his 
former  position. 

In  its  reconsideration  decision,  the 
agency  acknowledged  appellant’s  new 
injury  but  noted  that  the  only  medical 
evidence  of  record  predated  appellant’s 
removal  and  concerned  only  his  alco- 
holism and  cirrhosis  conditions.  The 
agency  therefore  sustained  its  original 
decision  denying  appellant’s  application 
for  disability  retirement  benefits. 

Appellant’s  daughter  appealed  to  the 
Board’s  regional  office  on  his  behalf.  The 
presiding  official,  considering  new 
evidence  regarding  appellant’s  injury, 
found  appellant  to  be  totally  disabled 
and  thus  entitled  to  benefits. 

In  a petition  for  review,  the  agency 
contended  that  the  presiding  official  was 
wrong  to  consider  evidence  concerning 
appellant’s  injury — a medical  condition 
which  did  not  exist  when  appellant  was 
removed  from  his  job. 

The  Board  explained  that  in  order  to 
establish  disability,  an  appellant  must 
present  documentation  to  show  that 
because  of  a medical  condition,  he  was 
unable  to  provide  useful  and  efficient 
service.  The  Board  noted  that  in 
appellant’s  case,  he  was  unable  to  show 
that  his  failure  to  provide  service  up  to 
the  time  he  was  terminated  was  caused 
by  a medical  problem. 

The  Board  noted  that  “appellant  may 
not  be  awarded  disability  retirement  on 
the  basis  of  a medical  condition  which 
disables  him  from  performing  the  duties 
of  a position  from  which  he  was  sep- 
arated for  cause  prior  to  the  onset  of  the 
condition.”  Citing  Chavez  v.  Off  ice  of 
Personnel  Management,  6 MSPB  353 
(1981),  the  Board  stated  that  in  order  to 
be  eligible  for  an  annuity,  an  employee 
had  to  have  become  disabled  while 
employed  under  the  retirement  system. 
Finding  that  appellant  was  not  disabled 
while  still  employed,  the  Board  reversed 
the  initial  decision  of  the  presiding 
official  and  sustained  the  decision 


denying  appellant’s  application  for 
disability  retirement. 

JURISDICTION 

Thomas  J.  Watson  v. 
Department  of  the  Army 

NY34438310146 
June  21,  1984 

4.320,  6.125,  8.421,  10.12111 

The  agency  in  this  case  placed  the 
appellant,  a typewriter  repairman,  in  a 
leave  without  pay  status  (LWOP) 
because  he  was  unable  to  perform  the 
duties  of  his  position  due  to  a skin 
disorder. 

The  appellant  filed  a timely  appeal  to 
the  Board’s  New  York  Regional  Office 
contending  that  he  had  been  denied 
rights  to  restoration  afforded  him  under 
5 C.F.R.  § 353.101(b).  Appellant  argued 
that  the  Board  had  jurisdiction  pursuant 
to  5 C.F.R.  § 353.401(a)(iv),  which 
confers  a right  to  appeal  to  the  Board 
when  an  agency  makes  an  improper 
offer  of  restoration  to  one  entitled  to  be 
restored. 

The  agency  moved  to  dismiss  the 
appeal,  contending  that  when  it  was 
determined  that  appellant  was  a “handi- 
capped person”  as  defined  in  29  C.F.R. 
1613.702,  the  agency  attempted  to 
comply  with  its  obligation  to  “reasonably 
accommodate”  the  appellant  by  offering 
him  a position  as  a Forklift  Operator. 
The  agency  stated  that  appellant’s 
refusal  of  the  offer  resulted  in  his 
placement  in  LWOP  status  pending 
another  available  opening,  and  that 
absent  a separation  or  furlough,  the 
appellant  lacked  appeal  rights  to  the 
Board. 

The  presiding  official  dismissed  the 
appeal  for  lack  of  jurisdiction,  finding 
that  because  appellant  had  never 
actually  received  compensation,  even 
though  certified  by  the  Department  of 
Labor  as  having  a compensable  injury, 
he  was  not  entitled  to  restoration  rights 
under  5 U.S.C.  § 8151  as  implemented 
by  5 C.F.R.  § 353.401.  In  addition,  the 
presiding  official  stated  that  placement 
of  an  employee  in  LWOP  status  is  not  an 
appealable  action  under  5 U.S.C.  § 7512. 

The  appellant  petitioned  for  review  of 
the  initial  decision  arguing  that  the 
Board  has  jurisdiction  pursuant  to  5 
C.F.R.  § 353.401(a)(iv).  In  addition, 
appellant  contended  that  5 U.S.C.  § 8151 
applies  without  the  actual  receipt  of 
compensation  once  an  injury  is  deemed 
to  be  compensable.  In  the  alternative, 
appellant  urged  that  his  placement  in 
LWOP  status  be  viewed  as  an  “effective 
suspension”  imposed  unilaterally  by  the 


agency  for  purposes  of  penalizing 
appellant,  thus  conferring  jurisdiction 
on  the  Board  pursuant  to  5 U.S.C.  § 
7501(2)  and  5 U.S.C.  §7512. 

The  Board  found  that  although  the 
appellant’s  injury  was  “compensable”  for 
purposes  of  conferring  jurisdiction,  the 
basis  for  appeal  was  nonetheless  inap- 
propriate. The  Board  has  held  that  an 
appellant  must  allege  a partial  or  full 
recovery  in  order  to  bring  himself 
within  the  meaning  of  Part  353 
governing  restoration  to  duty.  The 
Board  found  that  the  appellant  in  this 
case  made  no  such  allegation. 

With  respect  to  appellant’s  claim  of 
constructive  suspension,  the  Board  held 
that  appellant  failed  to  allege  sufficient 
facts  to  indicate  that  he  was  ready, 
willing  and  able  to  resume  employment. 
Pursuant  to  5 C.F.R.  § 353.105,  an 
employee  with  a compensable  injury 
should  be  carried  on  leave  without  pay 
for  the  first  year  of  benefits.  Since  the 
appellant  agreed  with  the  agency’s 
position  that  he  was  unable  to  continue 
to  work  in  his  position,  and  because  the 
Office  of  Worker’s  Compensation 
Programs  found  him  eligible  for 
benefits,  the  Board  found  that  he  had  not 
raised  an  appealable  matter. 

The  Board  also  found  that  although 
the  presiding  official  included  the 
agency’s  analysis  of  “reasonable 
accommodation”  and  “handicapped 
person”  in  his  initial  decision,  the 
appellant  never  raised  the  issue  himself 
and  the  issue  of  whether  appellant  was  a 
“qualified  handicapped  person”  was  not 
addressed  by  either  party.  The  agency’s 
duty  to  accommodate  only  arises  when 
an  employee  establishes  that  he  is  a 
“qualified  handicapped  person.” 
Accordingly,  the  initial  decision  was 
affirmed  as  modified. 

REDUCTION  IN  FORCE 

Certain  Former  Community 
Services  Administration 
Employees,  Adams,  et  al.  v. 
Department  of  Health  and 
Human  Services 
AT03518210251 
June  18,  1984 

10.300,  12.300,  12.310,  12.400 

This  case  was  before  the  Board  to 
consider  the  petitions  for  review  of  both 
the  Department  of  Health  and  Human 
Services  and  almost  300  former 
employees  of  the  Community  Services 
Administration  (CSA). 

On  August  13,  1981,  CSA— which 
operated  grant  programs  under  the 
Economic  Opportunity  Act  of  1964— was 
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abolished  as  an  independent  Federal 
agency.  Then,  on  August  21,  1981, 
reduction  in  force  (RIF)  notices  were 
issued  to  all  CSA  employees.  The  notices 
informed  the  employees  that  CSA 
programs  would  be  funded  by  block 
grants,  that  their  positions  were 
abolished,  and  that  they  would  be 
separated  on  September  30,  1981. 

Consequently,  appellants  filed  a 
complaint  with  the  U.S.  District  Court 
for  the  District  of  Columbia,  claiming 
that  they  had  the  right  under  5 U.S.C.  § 
3503  to  transfer  to  the  Department  of 
Health  and  Human  Services  (the 
agency).  Appellants  also  filed  a motion 
with  the  court  for  a preliminary  injunc- 
tion to  prevent  the  agency  from  filling 
positions  that  were  allegedly  transferred 
to  the  newly  established  Office  of  Com- 
munity Services  (OCS).  The  court  issued 
the  preliminary  injunction  and  directed 
appellants  to  take  their  case  to  the 
Board. 

The  Board’s  chief  administrative  law 
judge  issued  a partial  initial  decision, 
concluding  that  CSA  was  replaced  by 
OCS  and  that  all  of  the  functions  of  CSA 
transferred  to  OCS.  He  found  that  the 
agency  failed  to  comply  with  regulations 
regarding  identification  of  employees 
with  the  transferred  function  and 
regarding  the  RIF  procedures  resulting 
from  the  transfer. 

In  considering  the  petition  for  review, 
the  Board  explained  that  the  issue  in 
question  was  whether  a transfer  of 
function  had  occurred.  The  Board  first 
discussed  the  definition  of  the  term 
“function.”  It  noted  that  the  former  Civil 
Service  Commission  had  defined 
function  as  “all,  or  a clearly  identifiable 
segment  of,  an  agency’s  mission  ...  re- 
gardless of  how  it  is  performed.”  The 
Board  explained  that  the  Circuit  Court 
of  Appeals  for  the  District  of  Columbia 
had  held  that  “function”  was  to  be 
associated  with  the  “authority,  powers 
and  duties”  which  an  agency  was 
authorized  by  law  to  perform.  It  added 
that  a function  had  to  be  a clearly 
identifiable  activity  contributing  to  the 
agency’s  mission,  that  it  had  to  be  either 
quantitatively  or  qualitatively  identified 
as  a function,  and  that  it  had  to  be 
traceable  when  transferred  from  one 
entity  to  another.  The  Board  stated  that 
an  agency’s  enabling  legislation,  its 
organization  manuals,  and  its  dele- 
gations of  authority  helped  in 
determining  whether  a function  had 
been  transferred. 

The  Board  next  discussed  the  two 
functions  in  dispute  in  appellants’  case — 
“block”  and  “transition”  grant  functions. 
As  for  the  block  grant  function,  the 
Board  disagreed  with  the  administrative 
law  judge’s  conclusion  that  that  function 
transferred  from  CSA  to  OCS.  The 


Board  noted  that  the  administrative  law 
judge  relied  on  the  legislative  statement 
of  the  agency’s  purpose  in  reaching  his 
conclusion.  The  Board  stated,  however, 
that  a general  statement  of  an  agency’s 
purpose  “cannot,  in  and  of  itself,  be  a 
function”  in  that  it  is  not  specific  as  to 
the  “authorities,  powers  and  duties”  of 
the  agency  and  is  intangible  and 
untraceable. 

The  Board  explained  that  per- 
formance of  a particular  activity  was 
significant  in  considering  transfer  of 
function.  The  Board  stated  that  in 
appellants’  case,  a transfer  of  function 
had  been  made  if  the  functions  per- 
formed by  CSA  and  OCS  were 
interchangeable  and  were  now  being 
performed  by  OCS.  The  Board  therefore 
compared  the  organizational  structure 
and  the  delegations  of  authority  for  CSA 
and  OCS  and  found  that  aspects  such  as 
administration  of  grants,  oversight 
responsibilities,  and  the  authority  of  the 
CSA  and  OCS  directors  were  sig- 
nificantly different. 

The  Board  pointed  out  that  Congress 
“unequivocally  expressed  its  desire  to 
abolish  CSA  and  establish  a new  func- 
tion.” Citing  the  legislative  history,  the 
Board  noted  that  Congress  intended  to 
limit  the  authority  of  the  newly  estab- 
lished OCS  and  to  expand  the  role  of 
states  in  administering  grants.  The 
Board  found  that  the  block  grant 
function  did  not  transfer  to  OCS  and 
that  the  administrative  law  judge  erred 
in  determining  otherwise. 

The  Board,  however,  agreed  with  the 
administrative  law  judge’s  finding  that 
the  transition  function  transferred  from 
CSA  to  OCS.  The  Board  noted  that  the 
Budget  Act,  which  abolished  CSA,  pro- 
vided that  the  states  could  elect  to  have 
OCS  continue  to  administer  grant 
programs  in  the  same  manner  as  CSA. 

It  stated  that  “in  essence,  the  law 
provided  OCS  for  a limited  period  of 
time  with  the  same  authority,  powers 
and  duties  as  CSA.”  The  Board  stated, 
therefore,  that  the  transition  function 
was  identical  to  the  function  performed 
by  CSA  and  that  the  assumption  of  that 
function  by  OCS  constituted  a transfer 
of  function. 

The  Board  addressed  appellants’ 
employment  rights.  It  noted  that  the 
administrative  law  judge  stated  that 
even  if  the  transfer  of  function  of  the 
block  and  transition  activities  had  not 
occurred,  appellants  were  entitled  to 
continuing  positions  in  OCS.  In  reaching 
this  conclusion,  he  relied  on  5 U.S.C.  § 
3503(b),  which  addresses  transfer  of 
employees  “when  one  agency  is  replaced 
by  another.”  The  Board,  however,  ques- 
tioned the  administrative  law  judge's 
interpretation  of  the  provision,  stating 
that  transferring  employees  as  required 


by  § 3503(b)  would  result  in  “an  agency 
retaining]  employees  who  have  not  been 
associated  with  the  performance  of  a 
function  that  has  been  newly  created  by 
Congress."  The  board  explained  that  a 
transfer  of  function  could  only  occur 
when  a continuing  function  was  moved 
from  one  competitive  area  to  another. 
The  Board  stated  that  § 3503(b)  was  not 
applicable  in  appellants’  case  because 
many  of  CSA’s  “authorities,  powers  and 
duties”  did  not  continue  in  an  identi- 
fiable form  at  a new  location. 

The  Board  discussed  how  to  identify 
positions  with  a transferring  function  in 
conducting  a RIF.  The  Board  explained 
that  regulations  provided  two  methods 
for  identifying  employees  with  a 
transferring  function.  In  the  first 
method,  a competing  employee  is 
identified  with  a transferring  function  if 
the  employee  performs  the  function 
during  all  or  most  of  his  work  time,  or  if 
the  function  performed  by  the  employee 
includes  the  duties  controlling  his  grade 
or  rate  of  pay.  In  the  second  method, 
competing  employees  are  identified  with 
a transferring  function  in  the  inverse 
order  of  their  retention  standing. 

The  Board  found  that  in  appellants’ 
case,  the  agency  failed  to  use  either  of 
the  acceptable  methods  of  identification. 
The  agency  considered  all  former  CSA 
employees  as  being  identified  with  the 
functions  transferred  to  OCS  and 
identified  all  positions  in  OCS  which 
involved  a continuation  of  a function 
performed  by  CSA.  The  agency  then 
developed  retention  registers  of 
competing  employees  and  extended 
offers  of  assignment  to  the  highest 
ranking  employee  on  the  appropriate 
register  for  each  of  the  designated 
positions. 

The  Board  pointed  out  that  even 
though  the  agency  attempted  to  identify 
the  functions  that  were  to  continue  at 
OCS,  it  failed  to  match  those  continuing 
functions  with  any  individual  employee 
who  ha3  been  identified  with  that 
function  before  the  transfer.  The  Board 
stated  that  such  action  was  wrong 
because  it  circumvented  the  retention 
preference  order  established  by  the 
regulations.  It  stated  that  “employees 
whose  positions  are  liquidated  and  who 
are  not  identified  with  an  operating 
function  specifically  authorized  at  the 
time  of  the  transfer  are  not  competing 
employees  for  positions  at  the  gaining 
agency.”  The  Board  added  that  the 
regulations  provide  that  only  those 
employees  whose  functions  were 
continuing  in  the  gaining  agency— 
OCS— were  entitled  to  compete  for 
retention.  The  Board  concluded  that  the 
agency  had  not  established  a proper 
identification  process. 
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The  Board  stated  that  the  effects  of 
the  agency’s  error  in  the  identification 
process  “as  it  relates  to  each  appellant 
have  yet  to  be  determined.”  The  Board 
directed  that  “upon  remand,  each 
individual  appellant  must  be  afforded  an 
opportunity  to  present  with  some  degree 
of  specificity,  evidence  which  tends  to 
establish  that  he  was  denied  retention  to 
which  he  was  otherwise  entitled  under  5 

C.F.R.  § 351.303.”  The  Board  stated  that 
each  appellant  needed  to  show  that  he 
was  identified  with  a continuing  func- 
tion that  was  now  being  performed  by 
OCS.  Also,  each  appellant  needed  to 
identify  one  or  more  positions  for  which 
he  was  qualified  that  were  assigned  to 
other  employees  with  less  retention 
standing  or  were  occupied  by  employees 
who  had  no  initial  entitlement  to 
transfer.  Accordingly,  the  Board 
remanded  the  appeals  to  the  appropriate 
regional  offices  for  further  processing. 

The  appellants  affected  by  the  Board’s 
order  were:  ACERNO,  Robert  L.; 
ACOSTA,  Leticia  0.;  ADAMS,  Brenda 
C.;  ADAMS,  Hariett  B.;  ADAMS,  Lionel 
J.;  ADKINS,  Dennis  D.;  AHLBERG, 
Raymond  C.;  AIKEN,  Patricia  A.; 
ALBERS,  John  P.;  ALLEN,  Janis  L.; 
ALSTON,  Ori  11a  M.;  AMMONS,  Leland 
I.;  ANDERSON,  Dara  L.;  BARLOW, 
Florence  M.;  BASDEN,  Inez  A.; 
BATTLE,  Alice  A.;  BEADLES, 

Patricia  A.;  BELL,  Larkin  R.;  BELL, 
Virginia  M.;  BELTON,  Jo  E.; 
BENNETT,  Annabelle  M.;  BENNETT, 
Joy  L.;  BENTLEY,  Doris  S.; 
BOCZKOWSKI,  William:  BOONE, 
Gaylyn  N.;  BOWIE,  Elizabeth  F.; 
BRADFORD,  Rufus;  BRADSHAW, 
Terry;  BRAXTON.  Rita  R.;  BRIDGES, 

0. D.;  BROOKS,  Mae  I.;  BROOKS,  Roy 

B. ;  BROWN,  Doris  B.;  BROWN,  Evelyn 

1. ;  BROWN,  James  G.;  BRUMFIELD, 
Lucille  G.;  BUCKSTEAD,  John  D.; 
BUNCHE,  Howard  T.;  BUNN,  Linda 
M.;  BURGOS,  Rafael;  CABEY,  Bernard 
L.;  CADIZ,  Celia  H.;  CAREY,  Rex  L.; 
CARPENTER,  Joe  W.;  CARR,  Jan  R.; 
CARTER,  Turner;  CARTHAN, 
Gwendolyn  B. 

CAULEY-LEATH,  Carolyn; 
CAVALLARO,  Mario;  CELESTINE, 
Isaiah  C.;  CHECKAN.  Jane;  CHOCKLI, 
Mew-Soong;  CLARK,  Annis  J.;  CLARK, 
Garnetta  A.;  CLARK,  Robert  F.; 
COBADO,  Connie  M.;  COOPER, 

Marilyn;  COOPER,  Sylvia;  COSME, 
Diana  M.;  COSTNER,  Glenda  G.; 
COURTNEY.  Sylvia;  COX.  William  R.; 
CREGER,  Ralph  C.;  CRIBB,  W.H.; 
CUMMINGS,  Thomas  J.;  DALE, 

Juanita  C.;  DAVID,  Minnie  L.; 
DAVILLE,  Oscar  J.;  DAVIS,  Cathrilla 
S.;  DAVIS,  Erma  Jean  R.;  DAY, 

Walter  B.;  DEBERRY,  Beatrice  A.; 
DICKERSON,  June;  DICKINSON,  John 

C. ;  DOCKTERMAN,  Alan  S.;  DORSEY, 


Joanne  B.;  DOSS,  Shannon  L.;  DUCK, 
James  C.;  DUNHAM,  Michael  R.; 
DWYER,  Mary  L.;  EASLEY,  Catherine 
H.;  EDWARDS,  Alvin  H.;  ELLYN, 

Mary  R.;  EMERY,  Lee  M.;  EMPY, 
Carolyn  J.;  FAIR,  Maryann  J.;  FAYE, 
Lawrence;  FAZIO,  Rocco  R.; 
FERGESON,  William  J.; 

FERNSTROM,  David  C.;  FINLEY, 

John  C.;  FIROVED,  Sherry; 

FLOWERS,  Audrey  C.;  FRANKLIN, 
Elmer;  FRAZIER,  Janice  S.; 
FRIEDMAN,  Ira  R.;  FUSNER,  Bruce; 
GALLARDO,  Frank  S. 

GASTON,  Howard  S.;  GAYDEN, 
Marlene  C.;  GEARAN,  Paul  V.; 
GILLETTE,  Frankie  J.;  GILMORE, 
Helen  L.;  GILMORE,  Shirley  A.; 
GOODE,  Linda  A.;  GOODSON,  Le 
Brasia  N.;  GONZALES,  James  E.; 
GORDON,  Tommie  M.;  GRAVES, 
Juanita  M.;  GREEN,  Goldwyn; 
GREENFIELD,  Donald  W„ 

GRIFFITH,  Jon  M.;  GROSS,  Carl  R.; 
HALL,  Rose  B.;  HAMBRICK,  John  C.; 
HARBOUR,  William  E.;  HARPER, 
Amos  W.;  HARRIS,  Carolyn  D.; 
HARRIS,  Ila  M.;  HASTINGS.  Priscilla; 
HATHAWAY,  Craig  K.;  HAYES, 
Beverly  A.;  HAYES,  Dorothy  M.; 
HEATH,  Judith  A.;  HILL,  Elichu  E.; 
HODGES,  Charles  W.;  HOLDEN, 
Bernita;  HOLT,  Fred  M.;  HOROWITZ, 
Bernard  S.;  HOWARD,  Deborah  L.; 
HUDGINS,  Ethel  G.;  HUNTER,  Betty 
M.;  HUNTER,  Cleo  D.;  HURST, 

Beverly  J.;  H YLDAHL,  Arden  J.; 
HYMAN,  Milton;  JACKSON,  Merrill 
P.;  JACOB,  Samuel  J.;  JAMES,  Gladys 

D.;  JANEY,  Kenneth  L.;  JEFFERIES, 
Thelma  D.;  JENKINS,  Mary  E.; 
JEWERT,  Russell;  JOHNSON,  Billy  T.; 
JOHNSON,  Ernestine  G.;  JOHNSON, 
James  E.;  JOHNSON,  Love  B.; 
JOHNSON,  Melba  D.;  JOHNSON, 

Wanza  N.;  JONES,  Patricia  A.; 
JORDAN,  Julia  M.;  JUNGERS,  Wallace 
S.;  KAMPSCHROEDER,  Ruth  A.; 
KATZ,  Paul;  KAUFMAN,  Betty  A.; 
KEARNEY,  Althea  C.;  KEARNS, 

Berch  A.;  KELLY,  Edmond  J.;  KELLY, 
Lawrence  M.;  KELLY,  Mary  B.; 

KELLY,  Paul  W.;  KING,  Hamah  R.; 
KING,  James  R.;  KIRRANE,  Michael  D.; 
KLEIN,  Robert  J.;  KNIGHT,  Robert  L.; 
KROESEN,  Cynthia  J.;  KYLE, 

Constance  T.;  LAMEIRO,  Maria  C.; 
LAWLER,  Roger  W.;  LEE,  Media  F.; 
LEEN,  Arthur  E.;  LILLIS,  Lawrence 
P.;  LINDSEY,  Sylvester;  LITTLE, 
Maudean  D.;  LLOYD,  Cynthia;  LOBUE, 
Francis  J.;  LOFASO,  Robert  A.; 
LUMPKIN,  Wallace  W.;  MacKENZIE, 
Mary  A.;  MACRI,  Anthony  G.;  MANN, 
Alan  0.;  MARCHESE,  Joan;  MARTIN, 
Louis  H.;  McCALL,  John  J.; 
McCAUSLAND,  John  V.; 

McMILLIAN,  Brenda;  MENDOZA, 
Marguerite;  MENOKEN,  Cassandra  M.; 


MERKERSON,  Cecil  A.;  MILLER, 
Kenneth  G.;  MILLER,  Meredith  L.; 
MOFFITT,  Franklin  G.;  MOODY, 
Theresa  H.;  MUHA,  Susan;  MURPHY, 
Wayne  S.;  MYERS,  John  E. 

MYERS,  Linda  M.;  NEAL,  Leroy; 
NEGRON,  Hamed;  NEWTON,  Nelson 

G. ;  OKONSKI,  Jerome  C.;  OLDHAM, 
James  W.;  OVERTON,  Barbara  A.; 
PAYNE,  Margo  W.;  PETERS,  Leane 
P.;  PETTIS,  Nancy;  PHILLIPS,  Charles 

E.;  PIERCE,  Lila  W.;  PILGRAM, 

Linda;  PITTS,  George  E.;  PIZZI,  Vito 
M.;  PONCE,  Abraham;  POOLE,  Jessie 
B.;  PRATTS,  Edward  P.;  PRICE,  Doris 
A.;  PRIVEE,  Ralph  A.;  PUTNAM, 
Richard  E.;  QUANDER,  Reginald  S.; 
RAMSAY,  Caroline;  REECE,  Betty  J.; 
REKUS,  Alan  J.;  RIEMER,  Norman; 
ROBINSON,  Mary  A.;  ROGERS,  Henry 
T.;  ROKER-FRANKLIN,  Judy  C.; 
ROSS,  Lola  M.;  ROSSOMANDO, 
Christina  M.;  ROUNDS,  Robert  A.; 
SANGER,  Mark  J.;  SAUNDERS, 
Charleta  A.;  SCHWARTZ,  Roger  A.; 
SHACKELFORD,  Nancy;  SHANNON, 
Robert  E.;  SHAW,  Carl  W.;  SHAW, 
Wilma  D.;  SHERMAN,  Peter  0.; 
SHIELDS,  Anne  P.;  SMITH,  Bessie  M.; 
SMITH,  Larry  E.;  SMOOT,  Sarah  A.; 
SNYDER,  Seymour;  SOWDERS,  John 

H. ;  STARKEY,  Bonnie;  STEVENS, 
Kenneth  E.;  STEWART,  Rose  Marie; 
STIMPSON,  Andrew  J.;  STOCKING, 
Otis  W. 

STOWERS,  Sandra  N.;  STRAUSS, 
Joanne  E.;  STUEVE,  James  P.; 
SUMIDA,  Floye;  SWINGLE R,  Arnie  P.; 
TATZ,  Harold  H.;  TAYLOR,  Corrine; 
THOMAS,  Johnnie  M.;  THOMAS, 
Joseph  A.;  THOMAS,  Shirley; 
THORNTON,  Jeanell  B.;  THURSTON, 
Gerald  F.;  TIERNEY,  Mary;  TODD, 
Doris  C.;  TUCKER,  Carolyn  A.; 
TUCKER,  Syble  V.;  TURNER,  Sylvia; 
TYREE,  Beverly;  VANPELT,  Charles 
M.;  VEASEY,  David  J.;  VEGA,  Harry; 
VELARDE,  Reynaldo  A.;  VELARDI, 
Nancy  A.;  VERVER,  Israel  M.;  VYSE, 
Elaine  A.;  WAKEFIELD,  Donald  L.; 
WALKER,  Jerilynn  D.;  WALKER, 

Mary  L.;  WALKER,  William  L.; 
WALSTON,  Ruth  W.;  WATKINS, 

James  L.;  WATSON,  Lucille  M.;  WEBB, 
Lula  J.;  WELCH,  Lynda  G.;  WHITE, 
Darnell  E.;  WHITMER,  Gerald  L.; 
WICKLIFFE,  Mary  L.;  WILKERSON, 
Marilyn  J.;  WILLIAMS,  Carolyn  A.; 
WILLIAMS,  Cheryl;  WILLIAMS,  Lois 
K.;  WILLIAMSON,  Charles  D.; 
WILSON,  Hazel;  WILSON,  Virginia  M.; 
WINDHAM,  Diane  G.;  WOOD.  Jynette 
M.;  WOODLAND,  Thelma  M.; 

WRIGHT,  Donald  W. 

Donald  R.  McMahon  v. 
Department  of  the  Army 

SL03518210290 
June  7,  1984 
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10.1322,  12.110,  12.114,  12.200,  12.400 

When  he  was  separated  in  a reduction- 
in-force  (RIF)  action,  appellant— a sheet 
metal  mechanic,  WG-08 — appealed, 
alleging  that  he  should  have  been 
allowed  to  retreat  to  the  position  of 
firefighter,  WG-04.  He  said  he  became 
qualified  for  that  position  before  his 
release  from  his  competitive  level,  but 
the  agency  said  he  was  not  qualified 
when  appellant  was  issued  the  RIF 
notice.  The  presiding  official,  relying  on 
5 C.F.R.  § 351.506(a)  and  FPM  (Federal 
Personnel  Manual)  ch.  351,  subch. 

207(a),  ruled  that  the  agency  should  have 
considered  appellant’s  qualifications. 

The  agency,  in  petitioning  for  review, 
said  that  the  presiding  official 
erroneously  interpreted  5 C.F.R.  § 
351.506(a),  failing  to  distinguish 
between  the  considerations  which 
determine  retention  and  the  factors 
which  establish  qualifications.  The 
Board  quoted  5 C.F.R.  § 351.506(a) 
which  says  “(t)he  retention  standing  of 
each  employee  released  from  his  com- 
petitive level ...  is  determined  as  of  the 
date  he  is  so  released.”  However,  the 
Board  noted  that  both  parties  concede 
that  there  is  no  specific  regulation 
governing  the  determination  date  for 
qualifications  for  RIF  assignments. 

According  to  the  agency,  the  relevant 
considerations  are  military  preference, 
length  of  service,  and  performance 
rating.  But  the  Board  said  that  there 
was  nothing  in  the  regulations  to  suggest 
that  5 C.F.R.  § 351.506(a)  applied  to  the 
determination  of  the  effective  date  of  an 
employee’s  qualifications,  and  the  Board 
found  the  presiding  official  was  wrong 
in  relying  on  that  section. 

However,  the  Board  said  that  a later 
subpart  does  give  the  agency  considera- 
ble discretion  in  making  RIF  assign- 
ments except  in  § 351.703  govern- 
ing assignment  rights  involving 
displacement.  There,  the  procedure  is 
mandated,  rather  than  suggested.  It  said 
that  this  leads  to  the  inference  that  the 
Office  of  Personnel  Management  (OPM) 
intended  to  insure  the  displacement 
rights  of  qualified  employees.  Thus,  the 
Board  said  that  a strict  interpretation, 
as  put  forward  by  the  agency,  requiring 
the  determination  of  an  employee’s 
qualifications  as  of  the  date  of  the  RIP'' 
notice,  is  inconsistent  with  the  spirit  and 
intent  of  §351.703. 

The  Board  then  referred  to  OPM 
guidelines  which  state  that  an  “employee 
must  be  qualified  at  the  time  of  retreat 
for  the  position  to  which  he  or  she 
otherwise  has  retreat  rights.”  In  effect, 
said  the  Board,  by  requiring  qualifica- 
tion at  the  time  of  retreat,  OPM  requires 
qualification  at  the  time  the  employee  is 
released  from  his  competitive  level. 


Moreover,  as  the  agency  charged  with 
the  responsibility  of  interpreting  the 
RIF  regulations,  OPM’s  interpretation  is 
entitled  to  great  deference. 

The  Board  therefore  held  that  an  em- 
ployee’s qualifications  for  displacement 
rights  under  RIF'  regulations  are  to  be 
determined  as  of  the  effective  date  of  the 
employee’s  release  from  his  competitive 
level.  The  Board  said  that  appellant  was 
qualified  to  retreat  to  the  firefighter 
position  at  the  date  of  his  release  from 
his  competitive  level.  It  said  that  the 
agency  failed  to  show  that  it  properly 
applied  RIF  procedures  in  detailing 
appellant’s  assignment  rights. 

Granting  the  petition  for  review,  the 
Board  affirmed  the  initial  decision  as 
modified  by  this  order. 

RETIREMENT 

Morris  Gottlieb  v.  Office 
of  Personnel  Management 

NY08318210189 
June  13,  1984 
15.120,  15.200 

After  the  Office  of  Personnel  Man- 
agement (OPM)  denied  his  civil  service 
retirement  application,  and  the  pre- 
siding official  sustained  that  rede- 
termination, appellant  petitioned 
the  Board  for  review.  OPM  had  found 
that  appellant  lacked  the  five  years 
creditable  service  required  under  5 
U.S.C.  § 8333(a)  for  retirement  benefits. 

In  tracing  the  creditable  service,  the 
Board  said  that  appellant  started 
Federal  employment  on  January  2,  1941. 
He  left  civilian  employ  about  May  19, 
1942  when  he  entered  the  Army,  and 
was  honorably  discharged  on  October  5, 
1945.  Without  being  restored  to  his 
former  civilian  position,  he  resigned 
from  government  in  March  26,  1946. 

The  presiding  official  found  that 
appellant’s  military  service  was 
creditable  since  appellant  could  not 
return  to  his  civilian  job  due  to  no  fault 
of  his  own— being  prevented  by  his  war 
injuries  (see  Nordstrom  v.  United  States, 
342  F.2d  55,  61-62  (Ct.  Cl.  1965).  But  he 
also  found  the  appellant’s  separation 
date  to  be  October  5,  1945,  since 
appellant  did  not  go  back  to  his  former 
job  on  discharge  from  the  service. 
(Federal  Personnel  Manual  (FPM)  Sup- 
plement 831-1,  subchapter  S3-6d).  This 
left  appellant  with  less  than  five  years 
creditable  service. 

Appellant,  in  petitioning  the  Board, 
said  that  he  had — on  leaving  the 
military — written  his  government 
employer  explaining  that  his  combat 
injuries  left  him  unable  to  perform  the 
job,  and  then  later  had  signed  a 
resignation  form.  He  argued  that  his 


situation  was  not  unlike  that  in 
Nordstrom. 

The  Board  noted  that  the  former  U.S. 
Civil  Service  Commission  (now  OPM) 
had  decided  that  service  credit  after 
military  service  was  recognized  only 
where  the  employee  was  legally  entitled 
to  and  was  actually  restored  to  his 
civilian  position. 

Referring  to  the  presiding  official’s 
finding  that  the  failure  to  be  reinstated 
was  not  appellant’s  fault,  the  Board  also 
pointed  to  its  words  in  a similar  case: 
“(s)ince  appellant  could  not  reasonably 
avoid  the  impediment  to  his  reinstate- 
ment, the  actual  restoration  requirement 
(under  FPM  Supplement  831-1,  subch. 
S3-6d)  is  inapplicable  and  the  period 
from  his  release  from  service  to  his 
resignation  is  creditable  for  retirement 
purposes.”  (Gilbert  v.  Office  of  Personnel 
Management.  MSPB  Docket  No. 

NY 083 182 10066  at  3 (January  16, 

1984)). 

Therefore,  the  Board  reversed  the 
presiding  official’s  initial  decision, 
finding  appellant’s  Federal  service  dates 
to  be  January  2,  1941  to  March  26,  1946. 
It  ordered  OPM  to  approve  appellant’s 
application  for  retirement  annuity. 

Leland  Potter  v.  Office  of 
Personnel  Management 

PH08318310624 
June  26,  1984 

10.720,  15.100,  15.210 

Appellant’s  case  was  before  the  Board 
to  consider  the  Office  of  Personnel 
Management’s  (OPM)  denial  of  his 
request  for  a change  in  his  retirement 
date. 

According  to  the  record,  appellant 
applied  for  a disability  retirement 
annuity  on  September  11,  1980,  and 
OPM  approved  that  application  on 
December  4,  1980.  Appellant  was  then 
informed *by  his  agency’s  personnel 
representative  that  he  must  use  up  his 
sick  leave  before  he  retired.  Therefore, 
appellant  went  on  sick  leave  until  April 
6,  1981,  and  then  he  retired. 

The  Board  noted  that  appellant’s 
receipt  of  veterans  compensation 
affected  the  amount  of  his  retirement 
annuity.  The  Board  explained  that 
Public  Law  (P.L.)  96-499,  enacted  on 
December  5,  1980,  provided  that  those— 
such  as  appellant — who  received  certain 
annuities  for  past  military  service  were 
eligible  for  disability  annuities  calcu- 
lated by  a direct  formula  rather  than  a 
minimum  guaranteed  formula. 

When  appellant  appealed  to  the 
Board’s  regional  office,  he  contended 
that  his  agency  personnel  representative 
gave  him  bad  advice.  Appellant  claimed 
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that  had  he  not  received  the  misinforma- 
tion, he  would  have  retired  on  December 
4,  1980,  the  day  before  the  statute  was 
effective.  Appellant  noted  that  he 
therefore  would  have  been  eligible  for  a 
higher  annuity  calculated  under  the 
guaranteed  minimum  formula.  None- 
theless, the  presiding  official  agreed 
with  OPM’s  denial  of  appellant’s  request 
to  change  his  retirement  date. 

The  Board  applied  its  findings  in 
Keefe  v.  Office  of  Personnel  Management, 
MSPB  Docket  No.  BN08318210153 
(March  6,  1984),  noting  that  the  initial 
decision  in  appellant’s  case  was  issued 
without  benefit  of  Keefe.  The  Board 
discussed  the  situation  in  Keefe,  explain- 
ing that  the  appellant  in  that  case  acted 
on  erroneous  information  from  OPM  and 
changed  her  husband’s  retirement  date. 
In  that  case,  the  Board  determined  that 
OPM  was  obligated  to  provide 
employees  with  information  regarding 
any  law  or  regulation  in  effect  at  the 
time  of  their  application  which  could 
influence  their  choice  of  retirement  date. 
The  Board  found  that  OPM’s  failure  to 
provide  proper  counseling  denied 
appellant  her  right  to  take  advantage  of 
regulations  allowing  choice  as  to  when 
retirement  may  commence. 

Finding  appellant’s  case  similar,  the 
Board  reversed  the  initial  decision  and 
ordered  OPM  to  readjust  appellant’s 
annuity  to  begin  on  December  4,  1980 
and,  therefore,  to  recompute  appellant’s 
annuity  payments  at  the  higher  rate. 

Fred  B.  Werley  v.  Office  of 
Personnel  Management 

AT08318210888 
June  18,  1984 

10.1322.  15.120 

Appellant  claimed  service  credit  for 
contractual  work  from  1965  to  1969  and 
appealed  to  the  regional  office  after  the 
Office  of  Personnel  Management  (OPM) 
disallowed  his  claim. 

In  his  initial  decision,  the  presiding 
official  sustained  OPM’s  denial, 
analyzing  appellant’s  relationship  with 
the  government  as  a pilot  working  for 
Air  International,  Inc.  (AI)  under  a 
contract  with  the  Department  of 
Commerce’s  Research  Flight  Facility. 
Flight  crews  included  Federal 
employees  and  contract  employees,  and 
appellant  was  subject  to  a Federal 
official’s  supervision. 

In  petitioning  the  Board  for  review, 
appellant  challenged  the  presiding 
official’s  interpretation  of  5 U.S.C.  § 
2105(a)(1)  defining  “employee.”  He  con- 
tended that  an  individual  who  performs 
services  for  the  government  under  a 
personal  services  contract  is  a Federal 


appointee  and  is  entitled  to  service 
credit. 

The  Board  granted  the  petition  for 
review.  It  found  that  appellant  had 
worked  for  two  years  prior  to  1965  with 
a company  which  had  a similar  contract 
with  the  agency.  With  the  changeover  in 
1965,  appellant  was  simply  transferred 
to  the  new  company.  Flight  crew 
members  were  generally  treated  like 
Federal  employees  in  their  pay  and 
leave.  They  were  reimbursed  by  gov- 
ernment check  for  travel,  issued 
government  driver’s  licenses,  and 
authorized  to  drive  government  vehicles. 
Moreover,  the  supervisor  testified  that 
he  did  not  differentiate  between  con- 
tractor and  government  employees  on 
the  crew. 

The  Board  posed  the  issue:  did  this 
employment  situation  amount  to  an 
employer-employee  relationship?  The 
Board  said,  further,  that  if  appellant 
was  entitled  to  service  credit,  it  must 
find  that  appellant  performed  strictly 
personal  services  under  the  contract 
between  AI  and  the  agency. 

In  discussing  personal  service 
agreements,  the  Board  referred  to 
Comptroller  General  decisions,  its  own 
decisions,  and  court  cases,  as  well  as 
current  OPM  instructions.  The  Board 
found  that  the  agency  specifically 
required  appellant’s  personal  services 
and  that  an  employer-employee  relation- 
ship was  established  because  the 
“ultimate  authority  with  regard  to  all 
employment  decisions”  rested  with  the 
chief  of  the  flight  facility,  a Federal 
employee  (See  Acosta  v.  Office  of  Per- 
sonnel Management,  MSPB  Docket  No. 
DC08318010060  at  13  (January  20, 

1984)).  Therefore,  appellant’s  service 
was  creditible  for  retirement  and  other 
purposes. 

The  Board  reversed  the  initial  decision 
which  sustained  OPM’s  denial  and 
ordered  OPM  to  allow  the  service  credit. 

VOLUNTARY  EXPEDITED 
APPEALS  PROCEDURE 

Melvin  B.  Aanerud  v.  Small 
Business  Administration 

CH03518410382 
June  8,  1984 

Appellant  challenged  his  demotion 
from  Deputy  District  Director  (DDD, 
GM-14)  to  Supervisory  Loan  Specialist 
(GM-13)  as  part  of  a reduction  in  force 
(RIF).  At  issue  were  whether  RIF  was 
taken  for  a legitimate  management 
reason,  whether  appellant  should  have 
been  offered  the  position  of  Assistant 
Director  for  Finance  and  Investment, 
and  whether  the  agency  violated  the  RIF 


regulations  by  not  allowing  appellant  to 
exercise  assignment  rights  to  the 
position  of  Assistant  District  Director 
for  Management  Assistance. 

Only  appellant  was  directly  affected 
by  the  RIF  resulting  from  the  reorgani- 
zation of  the  district  office.  His  job  was 
abolished  and  a new  position,  Assistant 
District  Director  for  Finance  and  Invest- 
ment (GM-14),  was  created,  as  well  as 
the  position  of  Supervisory  Loan 
Specialist  (Commercial),  GM-13.  He  was 
assigned  to  the  latter  position,  and  also 
named  Chief  of  the  Liquidation,  and 
contended  the  agency’s  refusal  to  assign 
him  to  the  other,  higher-rated  job  which 
had  been  created  proved  that  the  RIF 
was  undertaken  to  penalize  him  without 
using  adverse  action  procedures. 

Agency  officials  testified  about  the 
problems  leading  to  the  reorganization 
in  support  of  the  agency  contention  that 
the  RIF  was  undertaken  for  legitimate 
management  reasons,  specifically,  the 
deterioration  in  the  function  of  the 
Finance  and  Investment  Division  (F&I 
Division).  There  was  also  testimony  that 
the  DDD  positions  were  being  abolished 
in  other  regional  offices  of  the  agency. 

Regarding  appellant’s  contention  that 
he  was  qualified  to  be  Assistant  Director 
for  Finance  and  Investment,  agency 
officials  said  that  appellant’s  former  job 
and  experience  had  been  more  geared 
toward  general  management,  and  that 
the  new  job  required  “nuts  and  bolts” 
financial  expertise. 

The  presiding  official  found  that  this 
district  office  had  had  significant 
problems  in  its  F&I  Division,  which  it 
addressed  by  reorganizing,  and  that  the 
new  Assistant  Director  for  Finance  and 
Investment  position  was  indeed  different 
from  the  DDD  position  abolished  during 
the  RIF;  also,  that  appellant  did  not 
have  the  expertise  necessary  for  the  new 
finance  position,  and  that  the  reor- 
ganization had  substance,  and  was 
not  a pretext  for  going  around  adverse 
action  procedures.  He  also  found  that  the 
agency  was  not  obliged  to  offer  the  new 
finance  position  to  appellant,  since  that 
position  was  created  during  the  RIF. 

And  he  found  that  the  agency  did  not 
violate  appellant’s  assignment  rights  by 
not  assigning  him  to  the  position  from 
which  he  had  been  promoted  (Assistant 
District  Director  for  Management  Assis- 
tance, GS-13),  since  that  position  had  the 
same  representative  rate  as  the  position 
to  which  he  was  assigned.  The  agency 
RIF  action  was  affirmed. 

Presiding  Official:  Howard  J.  Ansorge 

Wyloria  Gertrina  Johnson  v. 
Department  of  the  Army 

CH07528410358 
June  4,  1984 
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The  presiding  official  was  called  on  to 
decide  whether  appellant  should  be 
removed  on  the  following  charges — if 
sustained: 

— whether  appellant  was  unreliable 
and  undependable  in  reporting  for  duty 
from  July  20,  1982  through  January  23, 
1984; 

—whether  appellant  was  properly 
placed  in  absent  without  leave  (AWOL) 
status  from  October  24,  1983  through 
January  21,  1984;  and 

—whether  appellant  failed  to  follow 
authorized  leave  procedures  and  her 
supervisor’s  instructions  from  July  20, 
1982  through  January  23,  1984. 

Regarding  the  first  charge,  the 
presiding  official  noted  that  appellant, 
who  had  been  with  the  government  for 
about  10  years,  three  of  them  with  the 
above  agency,  had  been  warned  by  letter 
about  her  excessive  use  of  both  annual 
and  sick  leave,  that  future  medical  leave 
would  be  charged  to  AWOL  and 
changed  to  sick  leave  only  on  presenta- 
tion of  a valid  medical  certificate,  and 
that  she  had  been  informed  as  to  how  to 
request  leave.  Her  supervisor  said  that 
he  would  decide  whether  to  grant  leave 
without  pay  (LWOP)  or  to  place  her  in 
an  AWOL  status,  depending  on  the 
reasons  for  the  absence. 

After  a three-day  suspension,  effective 
August  30,  1983,  appellant  was  not 
absent  until  September  14.  Thereafter, 


the  record  showed  a pattern  of  irregular 
attendance  and/or  calling  in.  On 
November  22,  appellant  brought  in  a 
doctor’s  note  saying  she  would  be  unfit 
for  duty  for  at  least  two  more  months. 

On  November  21,  the  agency  notified 
appellant  that  her  failure  to  come  to 
work  was  considered  AWOL,  and  that  as 
of  November  28,  it  would  approve  no 
more  leave,  even  if  supported  by  a 
doctor’s  note.  If  appellant  did  not  come 
to  work  by  November  28,  the  agency 
said  that  it  would  start  removal  action. 
Appellant  reported  to  work  on  Novem- 
ber 28,  with  a doctor’s  note  that  she 
would  be  unfit  to  work  for  at  least  two 
more  months. 

At  no  time,  the  presiding  official 
noted,  from  September  14  through 
November  28,  1983,  did  appellant  ask 
for  LWOP  status,  although  her  sick 
leave  was  exhausted.  The  agency 
charged  that  appellant  was  AWOL  from 
October  24,  1983  through  January  23, 
1984,  despite  the  fact  that  it  had 
received  a medical  report  that  she  was 
unfit  for  duty  from  September  26,  1983 
through  January  23,  1984. 

Appellant  said  that  the  agency  should 
have  granted  her  LWOP,  although  she 
did  not  request  it.  She  alleged  that  she 
did  in  fact  tell  the  agency  when  she  was 
not  coming  to  work,  that  she  did  not 
need  to  call  in  every  day,  since  the 
agency  knew  she  would  be  off  for 


extended  periods  due  to  her  medical 
conditions,  and  that  her  work  had  been 
satisfactory  previously  and  since  her 
return  to  work  on  January  24,  1984. 

The  agency  argued  that  it  did  not 
abuse  its  discretion  in  refusing  appellant 
more  LWOP,  that  appellant  had  not 
asked  for  LWOP,  that  she  should  have 
followed  procedures  by  calling  in  before 
9:30  on  days  she  would  be  absent,  and 
that  her  performance  was  not  at  issue. 

The  presiding  official  found  that  the 
agency  had  proved  the  unreliability  and 
undependability  charges  by  prepon- 
derant evidence,  also  that  it  did  not 
abuse  its  discretion  in  placing  appellant 
in  AWOL  status.  She  found,  further, 
that  appellant  had  failed  to  follow 
agency  instructions  and  procedures,  and 
that  the  penalty  of  removal  was  “within 
the  tolerable  limits  of  reasonableness.” 
Dougina  v.  Veterans  Administration,  5 
MSPB  313,  333(1981).  She  sustained  the 
penalty,  affirming  the  removal. 

Presiding  Official:  Joan  M.  Pucillo 


Short  Dismissal 

DeBORD,  William  A.  v.  Environmental 
Protection  Agency  (CH075284 10425, 
June  29,  1984);  parties  reached  settle- 
ment; presiding  official:  Stephen  E. 
Manrose. 
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Following  are  brief  summaries  of  12 
decisions  of  the  U.S.  Court  of  Appeals 
for  the  Federal  Circuit  concerning  strik- 
ing air  traffic  controllers.  They  were  all 
decided  on  May  18,  1984,  by  the  same 
five-judge  panel  consisting  of  Chief 
Judge  Markey  and  Judges  Friedman, 
Rich,  Smith,  and  Nies.  The  court 
affirmed  the  Board  in  10  decisions  and 
remanded  in  two.  The  two  remanded 
cases,  Brown  and  Letenyei,  appear  last 
among  these  summaries. 

ftoy  L.  Schapansky  v.  Depart- 
ment of  Transportation,  No. 

83-663  (Fed.  Cir.  May  18, 
1984) 


4.211,  4.250,  4.260,  8.29113,  8.29123, 
8.29131,  8.291311,  8.2914,  8.29142 

Affirmed 

The  court  echoed  many  of  the  Board’s 
holdings  in  its  decision.  Showing  an  em- 
ployee’s unauthorized  absence  during  a 
strike  of  general  knowledge  can  establish 
a prima  facie  case  of  striking.  Likewise, 
demonstrating  that  the  employee  with- 
held his  services  in  concert  with  others 
regardless  of  whether  he  joined  a picket 
line  can  prove  a charge  of  strike 
participation. 

The  record  showed  that  petitioner  was 
absent  during  the  strike  he  knew  to  be 


illegal,  that  he  never  attempted  to 
explain  his  absence,  and  that  he  visited 
the  picketers  but  apparently  never 
physically  joined  the  picket  line. 

Once  an  agency  makes  a prima  facie 
showing,  the  court  said,  the  burden  of 
going  forward  with  evidence  to  rebut 
shifts  to  the  employee.  The  burden  of 
proof  and  the  burden  of  persuasion,  how- 
ever, remain  with  the  agency  through- 
out. The  Board  found  petitioner’s  re- 
buttal evidence  insufficient  and  also 
noted  additional  evidence  of  his  strike 
participation— his  vote  for  the  strike,  his 
presence  among  the  picketers  and  his  ad- 
mission that  he  withheld  his  services  in 
concern  with  his  fellow  union  members 
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as  a protest.  The  court  agreed  with  those 
findings. 

Petitioner  argued  that  he  had  no 
intent  to  strike.  The  court  noted  that,  if 
so,  he  should  have  told  his  employer  the 
real  reason  for  his  absence  at  the  earliest 
possible  moment.  If  5 U.S.C.  § 7311 
requires  proof  of  intent  at  all,  the  court 
surmised,  proof  of  general  intent 
suffices.  Circumstantial  evidence — such 
as  the  unrebutted  prima  facie  case 
here — can  prove  intent  to  strike.  Conse- 
quently, petitioner’s  unexplained  ab- 
sence during  the  strike  established  his 
intent. 

Three  briefs  amicus  curiae  raised 
arguments  to  which  the  court  replied. 
The  Board’s  decision  did  not  change  the 
standard  of  proof  necessary  to  show 
strike  participation,  the  court  explained, 
because  the  Board  had  never  previously 
required  proof  of  active  involvement  in 
the  strike.  Because  all  of  the  controllers 
had  an  opportunity  before  the  Board  to 
produce  evidence  to  show  that  they  had 
not  participated,  they  were  not  denied 
due  process  in  that  regard.  The  court 
found  that  the  same  evidence  that 
supported  the  charge  of  striking  also 
supported  the  charges  of  absence  with- 
out leave  (AWOL). 

The  court  considered  the  appropriate- 
ness of  the  penalty  of  removal,  noting 
that  such  matters  are  largely  in  the  dis- 
cretion of  the  employing  agency. 

Whether  the  court’s  choice  of  penalty 
would  have  been  different  had  it  made 
the  initial  choice  is  normally  irrelevant. 
Striking  against  the  government  is  a 
crime  that  disrupts  the  functioning  of 
that  government.  It  clearly  justifies 
removal  and  has  a definite  nexus  to  the 
efficiency  of  the  service.  Accordingly, 
the  court  found  that  under  the  circum- 
stances removal  was  an  appropriate 
penalty  despite  petitioner’s  long  and 
excellent  service  record,  and  concluded 
that  the  Board  properly  refused  to  miti- 
gate the  penalty.  The  fact  that  employees 
involved  in  previous  strikes  against  the 
government  in  other  situations,  and  that 
those  who  returned  during  the  grace 
period  in  this  strike  were  not  removed  is 
irrelevant.  The  court  refused  to  decide 
the  issue  of  whether  removal  was  man- 
datory under  these  facts. 

The  judges  also  replied  to  various  pro- 
cedural arguments.  They  held  that,  be- 
cause striking  the  government  is  a crime 
and  petitioner  was  AWOL  during  the 
strike,  the  agency  had  reasonable  cause 
to  believe  he  had  committed  a crime  and 
invoke  the  crime  provision  of  5 U.S.C.  § 
7513(b)(1)  thereby  giving  him  less  than 
30  days  notice.  They  determined  that  the 
President  in  no  way  usurped  the  au- 
thority of  agency  officials  and  denied 
due  process  with  his  announcement  of  a 
grace  period  after  which  all  those  con- 


tinuing the  strike  would  forfeit  their 
positions.  The  President  was  fulfilling 
his  constitutional  duty  to  faithfully 
execute  the  laws  by  trying  to  balance  the 
public  interest  through  continuing  air 
transportation,  immediately  enforcing 
the  law,  and  giving  violators  time  to  re- 
consider. The  fact  that  returning  to 
work  after  failing  to  meet  the  Presi- 
dent’s deadline  was  impossible  is  irrel- 
evant to  the  issue  of  correct  application 
of  removal  procedures. 

Finally,  the  court  held  that  the  Presi- 
dent’s announcement  did  not  force  the 
agency  to  fire  petitioner  or  any  other 
controller,  and  the  agency  did  not  im- 
properly remove  the  strikers  who  failed 
to  return  to  work  during  the  grace 
period. 

Richard  T.  Adams,  et  al.  v. 
Department  of  Transporta- 
tion, No.  83-1155  (Fed.  Cir. 
May  18,  1984) 

4.310,  8.29111,  8.29113,  8.29123,  8.2913, 
8.29144 

Affirmed 

Petitioners  argued  that  they  received 
less  than  the  seven  days  notice  required 
by  5 U.S.C.  § 7513(b)(2)  because  their 
removal  notices  provided  for  replies 
within  seven  calendar  days.  That,  they 
claimed,  limited  their  reply  time  to  six 
days.  The  court  characterized  the  argu- 
ment as  “semantic  and  senseless”  since 
each  petitioner  responded  in  writing 
within  seven  calendar  days. 

The  court  described  petitioners’  next 
contention  as  “disingenuous.”  They 
alleged  that  the  President’s  announce- 
ment that  any  controller  failing  to  report 
to  work  before  11:00  a.m.  August  5,  1981, 
forfeited  his  job— together  with  the 
agency’s  action — allowing  them  to  re- 
turn to  work  by  their  first  regularly 
scheduled  shift  following  the  end  of  the 
grace  period  and  avoid  removal  — 
created  such  confusion  that  they  were 
unable  to  form  an  intent  to  strike.  The 
court  explained  that  the  President’s 
announcement  fired  no  one,  least  of  all 
nonstrikers.  There  was  no  evidence  of 
confusion  and  no  explanation  why  peti- 
tioners failed  to  contact  the  agency  while 
staying  away  from  work.  Further,  the 
court  said,  the  agency  had  no  duty  to 
notify  each  controller  individually  of  the 
time  of  his  next  scheduled  shift,  as  peti- 
tioners maintained. 

Petitioners  further  alleged  that  the 
agency  should  have  placed  them  in  a 
non-duty-with-pay  status  during  the 
notice  period  since  they  would  not  have 
been  allowed  to  work  anyway,  having 


missed  the  deadline  to  report.  The  court 
held,  as  had  the  Board,  that  petitioners 
failed  to  prove  that  they  were  ready, 
willing  and  able  to  work  after  their 
receipt  of  notice.  Therefore,  no  con- 
structive suspension  had  occurred. 

The  court  held  that  once  the  agency 
presented  a prima  facie  case  of  strike 
participation,  the  Board  could  properly 
draw  an  adverse  inference  from  peti- 
tioners’ failure  to  testify.  They  explained 
that  nonstrikers  had  every  reason  to 
attempt  to  rebut  a strike  participation 
charge  while  a striker  would  normally 
attempt  to  avoid  falsely  testifying  under 
oath  that  he  was  absent  for  non-strike 
reasons.  The  court  also  agreed  with  the 
Board  that  the  strike  at  the  New  York 
Air  Traffic  Control  Center  lasted,  at 
least,  through  August  19,  1981. 

Robert  L.  Campbell,  et  al.  v. 
Department  of  Transporta- 
tion, No.  83-1173  (Fed.  Cir. 
May  18,  1984) 

5.200,  8.29111,  8.29113,  8.2912,  8.29121, 
8.29122,  8.29125,  8.29135,  8.291352, 
8.29142,  8.29144,  10.500 

Affirmed 

The  court  agreed  with  the  Board  that 
the  employee,  not  the  agency,  must  take 
the  initiative  in  scheduling  oral  re- 
sponses. The  agency,  then,  has  no  duty  to 
schedule  a time  for  oral  reply  and  notify 
the  employee.  Petitioners,  here,  made  no 
requests  for  oral  reply  within  the  seven- 
day  period. 

Petitioners  alleged  several  due  process 
violations  that  the  court  rejected.  Com- 
munications between  the  Board’s  special 
presiding  official  and  the  agency  repre- 
sentative regarding  procedural  matters 
are  not  prohibited  ex  parte  communi- 
cations. Likewise,  5 U.S.C.  § 1205(g) 
does  not  prohibit  the  Board’s  general 
counsel  from  issuing  legal  memoranda 
reflecting  research  into  common  issues, 
and  circulating  them  to  presiding 
officials,  as  long  as  they  are  not  advisory 
opinions  issued  to  he  public.  The 
primary  function  of  the  general  counsel’s 
office  is  to  provide  legal  advice  to  the 
Board  and  its  staff.  That  some  presiding 
officials  incorporated  some  of  the  lan- 
guage from  the  memoranda  into  initial 
decisions  reflects  neither  an  abdication 
of  their  responsibility  nor  a Board  pre- 
determined result. 

The  Board  accepted  hearsay  testimony 
showing  that  a particular  petitioner’s 
supervisor  telephoned  his  home  and 
informed  his  wife  that  his  leave  was  can- 
celled. The  petitioner  never  testified  to 
contest  the  agency’s  evidence  or  deny  re- 
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ceiving  the  message  from  his  wife.  The 
court  said  the  Board  correctly  drew  an 
adverse  inference  from  petitioner’s 
failure  to  testify.  Further,  the  court 
noted  that  in  Board  proceedings  hearsay 
evidence  is  admissible. 

One  of  the  petitioners  was  charged 
with  striking  beginning  on  August  13,  al- 
though he  was  on  approved  leave  through 
August  16.  The  evidence  showed  that  he 
failed  to  report  on  August  17,  his  dead- 
line. The  Board  upheld  his  removal 
solely  for  striking  August  17.  The  court 
agreed,  saying  that  a notice  of  removal  is 
not  defective  because  it  contains  some 
charges  not  ultimately  sustained.  The 
judges  found  that  the  notice  adequately 
informed  this  petitioner  of  the  charge  of 
strike  participation  during  a period  that 
included  August  17,  and  that  striking 
for  just  one  day  was  sufficient  cause  for 
removal. 

Finally,  having  found  that  the  strike 
lasted  at  least  through  August  17  at  the 
Denver  Air  Route  Traffic  Control  Cen- 
ter, the  court  concluded  that  another 
petitioner’s  unexplained  absence  on 
August  13  established  a prirna  facie  case 
of  strike  participation  for  that  day. 

Kipp  Anderson,  et  at.  v.  De- 
partment of  Transportation, 

No.  83-1153  (Fed.  Cir.  May 
18,  1984) 

4.125,  8.29113,  8.29121,  8.29122,  8.29125, 
8.2913 

Affirmed 

Petitioners  testified  that  they  were  con- 
fused about  the  deadline  for  returning  to 
work  and  thought  they  lost  their  jobs  as 
of  1 1:00  a.m.,  August  5 — 48  hours  after 
the  President’s  announcement.  None  of 
them  contacted  the  agency  or  attempted 
to  report  for  work.  They  argued  that  the 
agency  was  obligated  to  contact  each  of 
them  to  clear  up  any  ambiguity.  The 
court  rejected  this  argument  as  it  pre- 
viously had  in  Adams,  supra.  The  Presi- 
dent’s grace  period  did  not  relieve  con- 
trollers from  all  obligations  to  their 
employer  during  the  period,  the  court 
said.  Confusion  regarding  the  deadline 
shift  is  no  excuse  for  failure  to  report 
when  scheduled,  before  expiration  of  the 
grace  period. 

One  petitioner  argued  that  the  agency 
denied  him  an  oral  reply.  He  said  that 
he  received  a call  scheduling  his  oral 
reply  for  9:15  a.m.,  that  he  arrived 
promptly  only  to  learn  his  time  began  at 
9:00  a.m.  and  was  over,  and  that  a union 
representative  appeared  on  his  behalf  at 
9:00  a.m.  The  court  found  support  for 
the  Board’s  finding  that  petitioner  had 


actual  notice  that  the  time  for  his  oral 
reply  was  9:00  a.m. 

In  the  case  of  another  petitioner,  the 
court  agreed  with  the  Board’s  holding 
that  he  constructively  received  notice  of 
his  proposed  removal  on  August  10, 
when  his  mother  signed  for  it  at  the 
mailing  address  he  furnished.  His  sub- 
sequent request  for  an  oral  reply  10  days 
later,  the  court  said,  was  untimely. 

A third  petitioner  claimed  that  he  was 
taking  a disqualifying  medication,  but 
failed  to  report  the  illness  to  the  agency 
because  he  thought  that  the  agency 
would  more  readily  interpret  a sick 
leave  request  as  strike-support  than  a 
complete  failure  to  report.  The  Board 
rejected  the  argument  as  incredible.  The 
court  agreed. 

The  Board  rejected  a petitioner’s  argu- 
ment that  he  failed  to  meaningfully 
reply  to  the  notice  because  he  had  relied 
on  a supervisor’s  alleged  assurance  that 
he  would  receive  only  a suspension  and 
the  hearing  would  be  only  a formality  to 
reinstatement.  The  court,  concurring, 
found  evidence  to  support  the  Board’s 
determination  that  the  supervisor’s 
testimony  denying  petitioner’s  allegation 
was  more  credible  than  petitioner’s 
testimony. 

A different  petitioner  claimed  that  he 
failed  to  return  to  work  because  his 
supervisor  told  him  prior  to  his  deadline 
that  he  was  fired.  The  supervisor  denied 
the  conversation.  The  Board  found  his 
testimony  more  credible  than  petitioner’s 
and  refused  to  reopen  on  the  basis  of 
alleged  new  evidence.  The  court  found 
no  abuse  of  discretion  in  such  refusal 
since  the  Board  adequately  explained 
and  justified  its  decision. 

The  court  refused  to  consider  a timeli- 
ness issue  regarding  a petitioner’s  claim, 
raised  for  the  first  time,  that  the  PATCO 
contract  barred  cancellation  of  leave. 

The  court  had  already  rejected  the  claim 
in  Campbell,  supra,  and  Letenyei,  infra. 


Bernard  Dorrance  v.  Depart- 
ment of  Transportation,  No. 

83-1175  (Fed.  Cir.  May  18, 
1984) 

4.124,  8.291131,  8.29122,  8.29125, 
8.291251,  8.291313,  8.29134 

Affirmed 

The  court  held  that  the  unrebutted 
testimony  of  a facility  chief  that  peti- 
tioner was  absent  without  authorization 
or  explanation  during  the  strike,  was 
sufficient  to  establish  a prima  facie  case 
of  striking.  The  court  found  that  sched- 
ules, logs  and  time  and  attendance 


records,  although  hearsay,  were  com- 
petent evidence  before  the  Board. 

Petitioner  argued  that  consolidation 
with  63  other  appeals  was  harmful  error 
and  denied  him  due  process.  The  court 
saw  this  argument  as  “at  best  disin- 
genuous,” since  he  had  made  no  attempt 
to  introduce  evidence  in  his  own  defense 
and  had  raised  the  objection  for  the  first 
time  before  the  court.  The  consolidated 
appeals  involved  facts  and  issues  sub- 
stantially the  same.  Petitioner  failed  to 
show  any  harm  to  his  opportunity  to 
defend  himself. 

The  agency  denied  petitioner’s  request 
for  an  extension  of  time  to  respond  to  the 
notice  of  proposed  removal.  In  the  re- 
quest, petitioner  alleged  that  the  agency 
improperly  shortened  the  notice  period, 
that  seven  days  was  an  unreasonable 
time  to  reply,  and  that  he  needed  time  to 
review  materials  relied  upon  as  well  as 
other  documents  requested  under  the 
Freedom  of  Information  Act  (FOIA).  He 
argued  that  lack  of  documents  and 
response  time  precluded  an  opportunity 
to  make  a meaningful  response.  Noting 
that  the  agency  never  relied  on  the 
FOIA  requested  material,  the  court 
stated  that  it  had  already  rejected  the 
other  alleged  reasons  for  extending  the 
time  to  reply  in  Sckapansky,  Adams  and 
Anderson,  supra.  The  court  said  peti- 
tioner failed  to  show  that  the  agency’s 
decision  to  deny  the  request  precluded  a 
meaningful  response. 

Petitioner  believed  that  the  presiding 
official’s  refusal  to  penalize  the  agency 
for  failure  to  meet  deadlines  and  to 
respond  to  motions  and  requests  during 
the  course  of  the  proceedings  violated  his 
due  process  rights.  The  Board  found  no 
reversible  error  because  there  was  no 
showing  that  the  presiding  official 
abused  his  discretion.  The  court  also 
found  no  reversible  error— ie.,  the  error 
must  substantially  impair  an  employee’s 
rights— and  consequently  no  deprivation 
of  due  process. 

Finally,  the  court  supported  the 
Board’s  holding  that  certain  agency 
announcements  over  the  public  address 
system  and  the  President’s  earlier 
announcement  did  not  constitute  a lock 
out.  Controllers  had  the  duty  to  contact 
their  facility  to  clarify  their  deadline 
times  if  necessary  and  to  attempt  to 
return  to  work  even  if  they  perceived  it 
would  be  futile. 

Louis  T.  Johnson  v.  Depart- 
ment of  Transportation,  No. 
83-664  (Fed.  Cir.  May  18, 

1984) 

8.29132,  8.29145,  10.140 

Affirmed 


The  court  upheld  the  Board’s  objective 
standard  that  it  fashioned  for  establish- 
ing a coercion  defense,  and  ruled  that 
the  Board  correctly  reversed  the  presid- 
ing official’s  application  of  a subjective 
standard.  A controller  must  demonstrate 
that  he  was  the  object  of  personal  threats 
or  intimidating  actions  sufficient  to 
instill  in  him  a fear  of  harm  to  himself 
or  others  which  a reasonable  person  of 
ordinary  firmness  could  not  have  been 
expected  to  resist.  Petitioner’s  evidence 
of  generalized  threats,  overheard  state- 
ments and  moral  exhortations  that 
caused  emotional  distress  was  insuf- 
ficient to  show  coercion.  It  failed  to  show 
the  kind  of  fear  that  a reasonable  person 
could  not  have  been  expected  to  resist. 

Petitioner  argued  that  his  removal 
was  invalid  because  the  agency  failed  to 
establish  a nexus  between  striking  and 
governmental  efficiency.  Rejecting  this 
argument,  the  court  characterized  it  as 
bordering  on  the  frivolous.  Finding  a 
nexus  any  clearer  than  participating  in 
an  illegal  strike,  the  court  surmised,  was 
most  difficult. 

The  argument  that  the  Board’s  deci- 
sion was  invalid  because  only  one  mem- 
ber signed  it  also  failed.  The  court  said 
that  one  Board  member  may  sign  “for 
the  Board”  just  as  one  judge  may  sign 
“for  the  court.” 


Lawrence  G.  Martel  v.  Depart- 
ment of  Transportation,  No. 
83-1154  (Fed.  Cir.  May  18, 
1984) 

8.29113,  8.2912,  8.29123,  8.29132 

Affirmed 

Petitioner  claimed  the  agency  con- 
structively suspended  him.  About  one 
week  after  receiving  his  removal  notice 
he  telephone  his  facility,  talked  to  an  un- 
identified person,  asked  to  return  to 
work,  and  received  the  response  “good 
luck.”  The  court  noted  that  a suspension 
occurs  under  5 U.S.C.  § 7501(2)  when  an 
agency,  for  disciplinary  reasons,  places 
an  employee  in  a status  without  duties  or 
pay  against  his  will.  The  judges  found 
substantial  evidence  to  support  the 
Board’s  conclusion  that  petitioner  was 
not  constructively  suspended  after  the 
phone  call.  Other  than  the  call,  they 
found  nothing  more  to  show  that  he  was 
ready,  willing  and  able  to  work. 

The  court  rejected  as  disingenuous 
petitioner’s  argument  that  he  received 
insufficient  notice  that  his  conduct  could 
be  considered  strike  participation. 
Although  he  received  counseling,  he 
claimed  he  was  confused  afterward.  He 
made  no  attempt  (as  would  a reasonably 


concerned  person)  to  obtain  an  explana- 
tion of  the  counseling  session.  The  judges 
viewed  this  contention,  noting  the  wide- 
spread national  strike  publicity,  as 
approaching  “blindman’s  buff  with  the 
law.” 

Petitioner  also  raised  coercion  as  a 
defense.  He  claimed  the  Board  erron- 
eously required  a showing  of  fear  of 
physical  harm  to  establish  coercion. 
Although  the  court  was  unable  to  inter- 
pret the  Board’s  decision  as  being  that 
restrictive,  it  nevertheless  held  that,  to 
the  extent  the  Board  did  so  limit  its 
definition,  it  erred.  The  court,  applying 
the  reasonable  person  test,  which  it 
explained  in  Johnson,  supra,  held  that  in 
a situation  as  serious  as  the  strike,  where 
the  only  evidence  used  in  attempting  to 
prove  the  involuntary  nature  of  an 
employee’s  strike  participation  is  evi- 
dence of  nonphysical  harm,  that 
evidence  must  be  especially  strong.  The 
court  found  no  such  strong  evidence  in 
this  case. 


John  Novotny  v.  Department 
of  Transportation,  No.  83- 
1161  (Fed.  Cir.  May  18,  1984) 

1.511,  1.530,  4.211,  8.29113,  8.291131, 
8.2912,  8.29122,  8.29123,  8.29125 

Affirmed 

Petitioner  argued  that  the  agency  was 
required  to  conduct  an  independent  in- 
vestigation to  determine  if  he  had  com- 
mitted a crime  before  so  concluding  and 
invoking  the  crime  provision  of  (5  U.S.C.  § 
7513(b)(1).  After  finding  that  no  such  in- 
vestigation was  required,  the  court  noted 
that  § 7513(b)(1)  requires  only  reason- 
able cause  to  believe  the  employee  com- 
mitted a crime.  Petitioner’s  unexplained 
absence  during  the  strike  established 
reasonable  cause. 

The  court  rejected  petitioner’s  allega- 
tion that  the  agency  impaired  his  rights 
by  requiring  him  to  come  to  its  facility 
to  review  the  materials  it  relied  on 
rather  than  sending  copies  to  him.  Peti- 
tioner had  the  burden  of  proving  harm- 
ful error— he  failed  to  do  so. 

Petitioner  also  argued  that  the  agency 
actually  fired  him  for  failing  to  return 
during  the  Presidentially  imposed  grace 
period — not,  as  the  notice  proclaimed, 
for  striking  and  absence  without  leave 
(AWOL).  He  claimed  that  the  error  de- 
prived him  of  the  opportunity  to  make 
an  informed  reply.  The  court  found  no 
evidence  as  to  petitioner’s  alleged  con- 
fusion, nor  any  showing  by  him  that  the 
charges  were  other  than  as  specified. 

Finally,  the  court  remarked  that  the 
administrative  procedures  used  against 


striking  controllers  were  not  quasi- 
criminal (as  petitioner  argued)  and, 
therefore,  required  no  higher  standard 
of  proof  than  preponderant  evidence. 

Anthony  L.  Dimasso  v.  Depart- 
ment of  Transportation,  No. 
83-1158  (Fed.  Cir.  May  18, 
1984) 

2.210,  4.310,  8.29131,  8.291311 

Affirmed 

Citing  a U.S.  Attorney  General  memo- 
randum as  support,  petitioner  argued 
that  the  agency’s  failure  to  advise  him  of 
his  fifth  amendment  right  against  self- 
incrimination was  harmful  error.  The 
court  held  that  the  agency  had  no  such 
duty  to  advise.  The  Attorney  General 
was  concerned  with  administrative  in- 
vestigations of  misconduct  that  could 
result  in  a criminal  prosecution.  There 
was  no  custodial  interrogation  in  this 
case,  nor  was  petitioner  compelled  to 
give  testimoney  to  retain  his  job. 

The  court  also  held  that  neither  the 
President’s  statements  nor  follow-up 
orders  by  the  Secretary  of  Transporta- 
tion and  others  improperly  preempted 
the  administrative  process,  making  it  a 
sham.  The  court  also  noted  that  in  some 
cases  where  controllers  denied  the  strike 
charges  and  presented  sufficient  re- 
buttal evidence,  the  Board  reversed  the 
agency. 


Stephen  J.  Moylan  v.  Depart- 
ment of  Transportation,  No. 

83-1150  (Fed.  Cir.  May  18, 
1984) 

8.291251 

Affirmed 

The  only  issue  here  not  decided  in 
Schapansky  and  Adams  is  whether  con- 
solidation denied  petitioner  an  oppor- 
tunity for  a fair  hearing  before  the 
Board.  The  court  found  the  Board’s  con- 
clusion that  because  petitioner  joined  a 
request  for  consolidation,  he  waived  any 
objection  to  that  procedure,  to  be  sup- 
ported by  substantial  evidence  and  not 
arbitrary. 


Vaughn  Letenyei  v.  Depart- 
ment of  Transportation,  No. 

83-1174  (Fed.  Cir.  May  18, 
1984) 
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8.29113,  8.291131,  8.29135,  8.291351, 
8.291352,  8.29142 

Vacated  and  Remanded 

On  August  1,  two  days  before  the 
strike  began,  the  agency  cancelled  peti- 
tioner’s authorized  annual  leave  sched- 
uled from  August  2 through  August  15. 
He  ignored  the  cancellation  and  took  the 
time  off  anyway.  On  the  fifteenth,  he 
called  the  agency  to  find  out  his  scheduled 
shift  for  the  next  day.  He  learned  that 
the  agency  considered  him  a striker  and 
planned  to  remove  him. 

Petitioner  argued  that  the  collective 
bargaining  agreement  precluded  the 
agency’s  cancelling  his  leave  except 
when  an  operational  emergency  actually 
existed — not  in  anticipation  of  one  as  it 
had  done  here.  Although  the  presiding 
official  found  a contract  violation,  she 
concluded  that  petitioner  was  absent 
without  leave  (AWOL)  because  he  should 
have  obeyed  the  improper  cancellation 
order,  reported  to  work  and  filed  a griev- 
ance for  redress. 

The  Board,  however,  found  that  the 
contract  did  not  bar  leave  cancellation 
under  the  circumstances.  The  court 
agreed.  The  contract  required  only  the 
reasonable  likelihood  of  an  operational 
emergency  before  the  agency  could 
cancel  leave.  On  August  1,  the  possibility 
of  an  imminent  strike  was  easily  forsee- 
able  and  leave  cancellation  was  fully 
justified. 

The  presiding  official  found  that  peti- 
tioner never  participated  in  the  strike 
and  mitigated  the  removal  to  a 60-day 
suspension  based  on  the  proven  AWOL. 
The  Board,  however,  found  sufficient 
evidence  of  strike  participation  and 
reversed  the  initial  decision.  On  this 
issue  the  court  disagreed.  It  found  no 
evidence  that  petitioner  acted  in  concert 
with  others  to  withhold  his  services. 
Furthermore,  after  comparing  the 
findings  and  conclusions  of  both  the  pre- 


NOTES ON  KEY  NUMBERS 

In  each  issue,  summarized  Board  or- 
ders, as  well  as  other  issuances  listed  un- 
der “Board  Orders,”  are  indexed  accord- 
ing to  the  key  number  system  used  in  the 
published  volumes,  Decisions  of  the 
United  Staten  Merit  Systems  Protectum 


siding  official  and  the  Board,  the  court 
held  that  the  Board  failed  to  adequately 
explain  its  reasons  for  rejecting  the  pre- 
siding official’s  determination  that  peti- 
tioner successfully  rebutted  the  prima 
facie  case  of  striking. 

Because  of  the  seriousness  of  the  strike 
issue  the  court  remanded— rather  than 
reversed— and  gave  the  Board  leeway  to 
make  any  determination  it  believes  justi- 
fied (including  the  mitigation  issue)  as 
long  as  it  adequately  explains  its 
reasons. 

Two  judges  dissented.  They  thought 
petitioner’s  actions  reflected  a reckless 
disregard  for  his  obligations  to  his'em- 
ployer  and  the  public.  They  also  believed 
he  was  a striker  and  his  actions  justified 
removal.  Finally,  they  suggested  that  on 
remand  the  Board  allow  the  agency  to 
justify  removal  solely  for  AWOL  during 
a national  emergency  whether  or  not 
petitioner  was  a striker. 


Harold  Brown  v.  Department 
oi‘  Transportation,  No.  83- 
1254  (Fed.  Cir.  May  18,  1984) 

1.110,  1.370,  1.3711,  2.310,  8.29142, 
8.29145 

Affirmed  in  Part,  Reversed  in 
Part,  and  Remanded 

Petitioner,  a non-striking,  non-union 
supervisor  of  nearly  25  years  standing 
who  worked  a 12-hour  shift  the  first  day 
of  the  strike,  made  several  statements  at 
the  union  hall  while  off-duty.  An  ABC 
news  reporter  filmed  his  speech,  inter- 
viewed him  and  ran  parts  of  the  speech 
and  interview  on  the  “Nightline”  pro- 
gram. The  program  aired  many  of  his 
remarks  supporting  the  strike  but  none 
relaying  his  opinion  of  the  strike’s  il- 
legality. Consequently,  the  overall  effect 
seemed  to  show  he  supported  the  strike. 
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Board.  The  index  numbers,  which  indi- 
cate the  subjects  found  in  the  decision, 
are  listed  after  the  order  date.  There  are 
18  main  subject  areas.  These  are  de- 
scribed under  “Major  Topics  and  Scope 
Notes.”  The  “Outline  of  Topics”  divides 
each  major  topic  into  more  specific 
subtopics. 


Petitioner  argued  that  his  remarks  fell 
under  the  protection  of  the  first  amend- 
ment. The  presiding  official  agreed,  and 
ordered  the  removal  cancelled.  The 
Board  found  no  constitutionally  protected 
speech  and  reversed — one  member  dis- 
senting. The  court  also  found  no  first 
amendment  protection  for  the  speech.  Al- 
though petitioner  primarily  went  to  the 
union  hall  to  reassure  his  employees  that 
the  agency  had  not  fired  him,  the  court 
found  that  the  atmosphere  there — especial- 
ly the  presence  of  journalists— partly 
changed  the  nature  of  his  visit.  Although 
the  court  found  that  petitioner’s  remarks 
did  address  a matter  of  public  concern, 
it  nevertheless  held  that  the  agency’s 
interest  in  promoting  the  efficiency  of 
the  public  service  it  performed— in  the 
context  of  a national  emergency — out- 
weighed petitioner’s  interest  in  free 
speech  to  the  extent  that  his  remarks 
were  not  constitutionally  protected. 

Next,  the  court  upheld  the  Board’s 
finding  of  a nexus  between  petitioner’s 
remarks  and  his  job  responsibilities  in  a 
supervisory  position.  His  common  sense 
should  have  forewarned  him,  the  court 
said,  that  appearing  before  a hall  full  of 
strikers  could  easily  turn  into  a situation 
where  management  would  question  his 
loyalty — as  indeed  it  did. 

Having  found  the  required  nexus  be- 
tween the  conduct  and  the  efficiency  of 
the  service,  the  judges  examined  the 
appropriateness  of  the  penalty.  The 
court  held  that  petitioner’s  remarks, 
considered  in  context,  supported  rather 
than  contradicted  the  President.  In 
addition,  his  lengthy  service,  his  non- 
participation in  the  strike,  his  willing- 
ness to  work  12-hour  shifts,  and  the 
brevity  and  relative  ambiguity  of  the 
remarks  all  showed  that  removal  was  un- 
reasonable. Consequently,  the  court 
found  that  removal  was  not  an  appro- 
priate penalty  and  remanded  the  case  to 
the  Board  for  further  consideration  of 
the  penalty  issue. 


MAJOR  TOPICS  AND 
SCOPE  NOTES 

Topic 

1.000000  Averse  Actions 

Certain  personnel  actions  are  desig- 
nated as  “adverse  actions”  under  Chap- 


ter  75  of  the  Civil  Service  Reform  Act  of 
1978.  This  topic  references  Board  opin- 
ions relating  to  the  substantive  law  gov- 
erning those  actions  and  distinguishes 
other  personnel  actions  not  designated  as 
“adverse  actions”  under  Chapter  75.  This 
topic  also  encompasses  cases  involving 
Board  consideration  of  penalties  in  ad- 
verse action  cases  including  the  mitiga- 
tion of  penalties.  Board  cases  concerning 
procedures  governing  adverse  actions 
are  located  under  Practice  and  Proce- 
dure (10.000000),  and  opinions  relating 
to  jurisdictional  matters  have  been 
placed  under  Jurisdiction  (6.000000). 
Cases  regarding  remedies  available  to 
the  Board  in  adverse  action  cases  are 
located  in  Remedies  (14.000000). 

2.000000  Constitutionality 

This  topic  references  opinions  in 
which  the  Board  has  considered 
constitutional  aspects  of  cases  before  it. 
Included  are  claims  pursuant  to  specific 
constitutional  provisions,  as  well  as 
claims  derived  from  constitutional  pro- 
visions, such  as  the  right  to  privacy.  Con- 
stitutional claims  relative  to  dis- 
crimination are  in  Discrimination 
(3.000000). 


3.000000  Discrimination 

This  topic  refers  to  Board  cases  con- 
cerning the  substantive  law  of  pro- 
hibited discrimination  pursuant  to  the 
Civil  Service  Reform  Act  of  1978.  Also 
included  are  cases  relating  to  affirma- 
tive action  and  disparate  treatment  of 
similarly  situated  employees.  Questions 
of  evidence,  jurisdiction,  practice  and 
procedure,  and  remedial  action  in  dis- 
crimination cases  are  referenced  in 
Evidence  (4.000000),  Jurisdiction 

(6.000000) ,  Practice  and  Procedure 

(10.000000) .  and  Remedies  (14.000000), 
respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing 
with  substantive  rules  of  evidence  em- 
ployed by  the  Board,  as  well  as  cases 
concerning  the  harmful  error  standard 
in  the  Act.  The  Board  is  bound  by 
statutory  burdens  of  proof,  and  cases 
referencing  the  Board’s  interpretation  of 
such  burdens  are  also  included  here. 

5.000000  Freedom  of  Information. 
Privacy,  and  Sunshine  Acts 

This  topic  references  Board  cases 
relating  to  the  Freedom  of  Information, 
Privacy,  and  Sunshine  Acts. 


6.000000  Jurisdiction 

This  topic  includes  cases  in  which  the 
Board  has  made  specific  reference  to  ju- 
risdiction under  the  Civil  Service 
Reform  Act  of  1978,  as  well  as  cases 
dealing  with  issues  of  justiciability. 

Since  the  jurisdiction  of  the  Board 
differs  with  respect  to  certain  entities, 
this  topic  includes  cases  dealing  with 
jurisdictional  questions  particularly 
related  to  such  entities.  Included  also  are 
Board  cases  dealing  with  its  enforce- 
ment power,  which  is  a matter  of 
continuing  jurisdiction,  and  cases  under 
the  Act’s  savings  provision.  Jurisdiction 
over  appeals  related  to  retirement  is 
covered  under  Retirement  (15.000000). 

7.000000  Labor-Management  Rela- 
tions 

This  topic  contains  cases  arising  under 
Title  VII  of  the  Act,  including  collective 
bargaining  issues  and  the  rights  of  indi- 
vidual employees.  Title  VII  grievance 
procedure  cases  brought  before  the 
Board  are  also  located  under  this  topic. 

8.000000  Particular  Employment 
Categories 

The  Civil  Service  Reform  Act  of  1978 
has  provisions  specifically  applicable  to 
certain  categories  of  employees.  This 
topic  references  cases  in  which  the  spe- 
cial procedural  and  substantive  law  ap- 
plicable to  such  employee  categories 
were  discussed  by  the  Board,  and  in 
which  such  special  provisions  were  ger- 
mane to  the  resolution  of  the  case.  In- 
cluded are  cases  dealing  with  the  merit 
pay  provisions  of  the  Act  and  the  Senior 
Executive  Service. 

9.000000  Performance-Related 
Actions 

This  topic  references  cases  dealing 
with  performance-related  actions  under 
Chapter  43  of  the  Act,  including  proce- 
dural rights  and  standards  of  proof 
under  Chapter  43,  where  performance 
appraisal  systems  have  been  imple- 
mented. Also  included  are  cases 
dealing  with  performance  appraisal 
actions  under  Chapter  75,  where 
Chapter  43  appraisal  systems  have  not 
yet  been  implemented. 

10.000000  Practice  and  Procedure 

This  is  the  major  topic  referencing 
cases  which  set  out  the  procedural  rules 
for  matters  before  the  Board,  its  admin- 
istrative law  judges,  and  its  presiding  of- 
ficials. Matters  such  as  timeliness  and 
technical  filing  rules  are  included  here, 
as  well  as  the  concepts  of  former  adjudi- 
cation and  representation  of  parties. 


11.000000  Prohibited  Personnel 
Practices 

The  Civil  Service  Reform  Act  of  1978 
lists  merit  systems  principles  governing 
the  Federal  work  force  and  defines  pro- 
hibited personnel  practices  that  may  not 
be  taken  against  Federal  Employees. 

This  topic  is  limited  to  cases  in  which 
the  Board  has  interpreted  these 
provisions  and  related  matters. 

12.000000  Reductions  in  Force 

This  topic  refers  to  Board  cases  deal- 
ing with  reductions  in  force,  including 
agency  justifications  for  taking  such  ac- 
tions and  the  substantive  and  procedural 
rights  or  employees  affected. 

13.000000  Regulation  Review 

The  Civil  Service  Reform  Act  of  1978 
empowers  the  Board  to  review  regula- 
tions promulgated  by  the  Office  of  Per- 
sonnel Management  and  implementing 
regulations  of  other  agencies.  This  topic 
references  Board  opinions  dealing  with 
such  regulation  review. 

14.000000  Remedies 

This  topic  references  Board  cases  deal- 
ing with  the  remedial  powers  of  the 
Board. 

15.000000  Retirement 

This  topic  refers  to  Board  cases  involv- 
ing issues  relating  to  the  retirement  of 
Federal  employees. 

16.000000  SpecialCounsel 

This  topic  references  Board  cases 
relating  to  the  Office  of  Special  Counsel, 
including  the  prosecution  of  Hatch  Act 
cases  and  violations  of  the  Federal  Em- 
ployees Flexible  and  Compressed  Work 
Schedules  Act.  The  filing  requisites  for 
complaints  before  the  Special  Counsel 
are  included  here,  while  procedural  req- 
uisites in  Special  Counsel  cases  before 
the  Board  are  in  Practice  and  Procedure 
(10.000000): 

1 7.000000  Suitability  and  Fitness  for 
Duty  Examinations 

This  topic  references  cases  dealing 
with  issues  of  suitability.  Included  also 
are  cases  involving  fitness-for-duty 
examinations. 

18.000000  Employment  Practices 

This  topic  references  cases  concerning 
the  substantive  law  governing  employ- 
ment practices  and  distinguishes  employ- 
ment restrictions  that  are  not  appealable 
employment  practices. 


26 


DECISIONS  LISTED  UNDER  KEY  NUMBERS 


1.000000  Adverse  Actions 

Mary  C.  Rhodes  v.  De  part  merit  of  the  Interior 
(AT07528310343,  June  8,  1984). 

1.100  Actions  Considered  Adverse  Under  5 U.S.C.  7512 

1.110  Removal 

Loxie  D.  Bradley  v.  Department  of  the  Navy 
(SF07528310739,  June  18,  1984);  Laverne 
Chisholm  v.  Defense  Logistics  Agency 
PH07528090043,  June  5,  1984);  Alex  M.  Crofoot 
v.  Government  Printing  Office  (DC0752821 1510, 
June  11,  1984);  Douglas  Dancer  v.  U.S.  Postal 
Service  (DA07528210602,  June  8,  1984);  Leara 
Denson  v.  Department  of  Health  and  Human 
Services  (AT04328310037,  June  18,  1984); 

A rth  ur  Dyers  v.  Vetera  ns  A d m in  istration 
(SF07528310848,  June  21,  1984);  Vincent  A. 
Froehlich,  Jr.  v.  Department  of  the  Treasury 
(PH07528110476,  June  11,  1984);  Jacqueline  E. 
Hemelt  v.  Veterans  Administration 
(DA07528310639,  June  1,  1984);  John  D.  Henry 
v.  Tennessee  Valley  Authority  ( AT07528311021, 
June  29,  1984);  Stephen  Journiette  v.  Veterans 
Administration  (PH07528210347,  June  5,  1984); 
Rita  Stockman  v.  U.S.  Postal  Service 
(AT07528210341,  June  15,  1984);  Barbara  J. 
Thomas  v.  Veterans  Administration 
( N Y 075282 1 0059,  June  29,  1984);  Donald  K. 
Thornton  v.  Defense  Logistics  Agency 
(AT07528310514,  June  6,  1984). 

1.111  Involuntary  Resignation  or  Retirement 

Louis  J.  Buono  v.  Defense  Mapping  Agency 
(PH07528410060,  June  13,  1984);  Robert  N. 
Thompson  v.  Department  of  the  Air  Force 
(DE07528210187,  June  25,  1984). 

1.120  Suspension  for  More  Than  14  Days 

Robert  M.  Clements,  Jr.  v.  Department  of  the  Navy 
(AT07528210457,  June  12,  1984);  Edgar  A.  Cox 
v.  Department  of  Health  and  Human  Services 
(AT07528310118,  June  18,  1984);  Vincent  A. 
Froehlich,  Jr.  v.  Depa  rtment  of  the  Treasury 
(PH07528110476,  June  11,  1984);  Willie  Haskins 
v.  Federal  Aviation  Administration 
(DC07528210812,  June  29,  1984);  Steven  C. 

Novak  v.  Department  of  the  Treasury 
(DC07528010180,  June  6,  1984). 

1.121  Enforced  Leave 

Robert  M.  Clements,  Jr.  v.  Department  of  the  Na  vy 
(AT07528210457,  June  12,  1984);  Paul  B. 

Woodall  v.  Federal  Energy  Regulatory  Commis- 
sion (DC07528210678,  June  13,  1984). 

1.130  Reduction  in  Grade 


Thomas  J.  Kane  v.  Defense  Logistics  Agency 
(PH 07528210665,  June  18,  1984);  Donald  C. 
Minyard  v.  Department  of  Health  and  Human 
Services  (I)A 075283 10721,  June  8,  1984);  Robert 
N.  Thompson  r.  Department  of  the  A ir  Force 
(DE07528210187,  June  25,  1984). 

1.131  Involuntary  Demotion 

George  R.  Clarke  v.  Department  of  the  Interior 

(SF03518310168,  June  7,  1984);  Stuart  Stromfeld 
v.  Department  of  Justice  (NY075281 10366,  June 
21,  1984). 

1.140  Reduction  in  Pay 

1.150  Furlough  of  30  Days  or  Less 

1.160  Adverse  Actions  by  Office  of  Personnel 
Management 

1.210  Suspension  for  Less  Than  14  Days 

1.220  Letter  of  Reprimand 

1.230  Actions  Based  on  Unacceptable  Performance 

1.231  Denial  of  Within-Grade  Step  Increase 

1.232  Reduction  in  Grade 

1.233  Removal 

1.240  Reduction  in  Force 

1.250  Reduction  in  Rank 

1.300  Substantive  Charges 

1.310  Attendance-Related 

Alex  M.  Crofoot  v.  Government  Printing  Office 
(DC07528211510,  June  11,  1984). 

1.311  Absence  Without  Leave 

Darro  Alston  v.  U.S.  Postal  Service 

(NY07528310370,  June  7,  1984);  Walter  J. 
Clemons  v.  Department  of  the  Army 
(DC07528310101,  June  7,  1984);  Arthur  Dyers  v. 
Veterans  Administration  (SF07528310848,  June 
21,  1984);  Luciano  H.  Gonzalez  v.  Department  of 
the  Navy  (DA07528210568,  June  7.  1984);  Willie 
Haskins  v.  Federal  Aviation  Administration 
(DC07528210812,  June  29,  1984);  Oscar  Mayers 
v.  Government  of  the  District  of  Columbia 
(DC075281 10403,  June  7,  1984);  Andrew  McCabe 
v.  Department  of  Transportation 
(N  Y075281F 1233,  June  1,  1984);  Glenn  D. 
Parsons  v.  Department  of  the  Air  Force 
(DA07528010170,  June  21.  1984);  Mary  C. 

Rhodes  v.  Department  of  the  Interior 
(AT07528310343,  June  8,  1984);  David  W.  Stith 
v.  Department  of  Health  and  Human  Services 
(DC07528310194,  June  18,  1984). 

1.312  Abuse  of  Leave 

Donald  C.  Minyard  v.  Department  of  Health  and 
Human  Services  (DA07528310721,  June  8,  1984); 
John  H.  Kullenberg  v.  Veterans  Administration 
(DA075284 10032,  June  29,  1984). 
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1.313  Tardiness 

1.314  Efficiency  of  The  Service— Attendance 

Alex  M.  Crofoot  v.  Government  Printing  Office 

(DC0752821 1510,  June  11,  1984). 

1.315  Unlawful  Labor  Strikes 

1.3151  Air  Traffic  Controllers— 1981  PATCO  Strike 

1.3152  Other  Strikes— (Non-1981  Air 

Traffic  Controller) 

1.320  Alcohol-  and  Drug-Related 

Oscar  B.  Bernal  v.  Department  of  the  Air  Force 
(DA07528410094,  June  13,  1984);  Loxie  D. 
Bradley  v.  Department  of  the  Navy 
(SF07528310739,  June  18,  1984);  Stephen 
Journiette  v.  Veterans  Administration 
(PH07528210347,  June  5,  1984). 

1.321  On-Duty  Conduct 

Oscar  B.  Bernal  v.  Department  of  the  Air  Force 
(DA07528410094,  June  13,  1984);  John  D.  Henry 
v.  Tennessee  Valley  Authority  (AT07528311021, 
June  29,  1984). 

1.322  Off-Duty  Conduct 

1.323  Efficiency  of  the  Service — Alcohol-  and 

Drug-Related 

Oscar  B.  Bernal  v.  Department  of  the  Air  Force 
(DA07528410094,  June  13,  1984). 

1.330  Criminal  Conduct 

Edgar  A.  Cox  v.  Department  of  Health  and  Human 
Services  (AT07528310118,  June  18,  1984);  Steven 
C.  Novak  v.  Department  of  the  Treasury 
(DC0752801 0180,  June  5,  1984). 

1.331  On-Duty  Conduct 

1.3311  Criminal  Charges 

Donald  K.  Thornton  v.  Defense  Logistics  Agency 
(AT07528310514,  June  6,  1984). 

1.3312  Criminal  Conviction 

Thomas  O.  Robinson  v.  Department  of  the  Army 
(SF07528310135,  June  12,  1984). 

1.3313  Acquittal 

Steven  C.  Novak  v.  Department  of  the  Treasury 
(DC07528010180,  June  6,  1984). 

1.332  Off-Duty  Conduct 

1.3321  Criminal  Charges 

1.3322  Criminal  Conviction 

Laverne  Chisholm  v.  Defense  Logistics  Agency 
(PH 07528090043,  June  5,  1984);  Alex  M.  Crofoot 
v.  Government  Printing  Office  (DC07528211510, 
June  11,  1984). 

1.3323  Acquittal 

Harry  L.  Boese  v.  Department  of  the  Air  Force 
(SF075282 10286.  June  18,  1984). 


1.340  Dishonest  Work-Related  Conduct 

Sa  m uel  D.  Vanover  v.  Department  of  Energy 
(DA07528210274,  June  13,  1984). 

1.341  Bribery 

1.342  Embezzlement 

Harry  L.  Boese  v.  Department  of  the  Air  Force 

(SF07528210286,  June  18,  1984). 

1.343  Falsification 

Harry  L.  Boese  v.  Department  of  the  Air  Force 

(SF07528210286,  June  18,  1984);  Alex  M.  Crofoot 
v.  Government  Printing  Office  (DC07528211510, 
June  11,  1984);  Percy  J.  Hazelton  v.  U.S.  Postal 
Service  (DA07528210010,  June  7,  1984). 

1.3431  Medical  Records 

Darro  Alston  v.  U.S.  Postal  Service 
(NY07528310370,  June  7,  1984). 

1.3432  Employment  Applications 

1.3433  Time  and  Work  Records 

Glenn  D.  Parsons  v.  Department  of  the  Air  Force 
(DA07528010170,  June  21,  1984). 

1.344  Fraud 

Alex  M.  Crofoot  v.  Government  Printing  Office 

(DC07528211510,  June  11,  1984). 

1.345  Misappropriation  and/or  Misuse  of 

Government  Property 

Frank  Alshouse  v.  Department  of  the  Treasury 
(SF07528111907,  June  7,  1984);  Walter  J. 
Clemons  v.  Depa  rtment  of  the  A rmy 
(DC07528310101,  June  7,  1984);  Robert  F.  Fields 
v.  Veterans  Administration  (PH07528210015, 
June  7,  1984);  Karen  J.  Himmelv.  Department  of 
Justice  (PH07528090135,  June  7,  1984);  Andrew 
C.  Stancil  v.  Department  of  the  Air  Force 
(AT07528310839,  June  5,  1984);  Samuel  D. 
Vanover  v.  Department  of  Energy 
(DA07528210274,  June  13,  1984). 

1.346  Malfeasance  in  Office 

1.348  Firearms,  Illegal  Weapons  Misuse 

1.350  Prohibited  Political  Activity 

1.360  Other  Work-Related  Charges 

Ernest  Clark  v.  Department  of  Health  and  Hu  man 
Services  (SF07528090142,  June  18,  1984);  David 
E.  Cross  v.  Veterans  Administration 
(AT07528210764,  June  18,  1984);  Barbara  J. 
Thomas  v.  Veterans  Adm  inistration 
(NY07528210059,  June  29,  1984). 

1.361  Abuse  of  Authority 

Frank  J.  Krbec  v.  Department  of  Transportation 
(SF075281 10638,  June  11,  1984);  Samuel  D. 
Vanover  v.  Depa  rtment  of  Energy 
(DA07528210274,  June  13,  1984). 
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Sexual  Harassment 


1.3611 

Douglas  Dancer  v.  U.S.  Postal  Service 
(DA075282 10602,  June  8,  1984). 

1.3612  Prohibited  Discrimination 

1.362  Conflict  of  Interest 

Frank  J.  Krbec  v.  Department  of  Transportation 
(SF07528110638,  June  11,  1984). 

1.363  Insubordination 

Elmer  R.  Seevers  v.  Depa  rtment  of  the  A ir  Force 
(SF07528310381,  June  11,  1984);  Kenneth  Wilson 
v.  U.S.  Postal  Service  (BN07528310170,  June  29, 
1984). 

1.3631  Refusal  to  Accept  Reassignment 

1.364  Gross  Waste 

1.365  Creation  of  Danger  to  Public  Health  and  Safety 

1.366  Insolence 

Jacqueline  E.  Hemeltv.  Veterans  Administration 
(DA07528310639,  June  1,  1984). 

1.3661  Abusive  Language 

Harry  L.  Boese  v.  Department  of  the  A ir  Force 
(SF07528210286,  June  18,  1984);  Arthur  Dyers  v. 
Veterans  Administration  (SF07528310848,  June 
21,  1984);  Jacqueline  E.  Hemelt  v.  Veterans 
Administration  (DA07528310639,  June  1,  1984); 
John  H.  Kullenberg  v.  Veterans  Administration 
DA075284 10032,  June  29,  1984);  Barbara  J. 
Thomas  v.  Veterans  Administration 
(NY07528210059,  June  29,  1984). 

1.367  Violence 

Harry  L.  Boese  v.  Department  of  the  A i r Force 
(SF075282 10286,  June  18,  1984);  Laverne 
Chisholm  v.  Defense  Logistics  Agency 
( P H 07528090043,  June  5,  1984);  Arthur  Dyers  v. 
Veterans  Administration  (SF07528310848,  June 
21,  1984);  Stanley  A.  Washington  v.  Department 
of  the  Navy  (PH07528310338,  June  18,  1984); 
Kenneth  R.  Webb  v.  U.S.  Postal  Service 
(SF07528210953,  June  29,  1984). 

1.368  Unauthorized  Activities 

Benjamin  J.  Brescia  v.  U.S.  Postal  Service 
(NY075284 10033,  June  12,  1984);  Alex  M. 

Crofoot  v.  Government  Printing  Office 
(DC0752821 1510,  June  11,  1984);  Frank  J.  Krbec 
v.  Department  of  Transportation 
(SF075281 10638,  June  11,  1984);  Stuart 
Stromfeld  v.  Depa  rtment  of  Just  ice 
(NY075281 10366,  June  21,  1984). 

1.369  “Failure  To”  Charges 

Edgar  A.  Cox  v.  Department  of  Health  a nd  Human 
Services  (AT0752831 01 18,  June  18,  1984);  Willie 
Haskins  v.  Federal  Aviation  Adm  inistration 
(DC07528210812,  June  29,  1984);  John  H. 
Kullenberg  v.  Veterans  Administration 
(DA075284 10032,  June  29,  1984);  Robert  Steel  v. 


Veterans  Administration  (N  Y075282 10595,  June 
8,  1984);  David  W.  Stitli  v.  Department  of  Health 
and  Human  Services  (DC075283 10194.  June  18, 
1984). 

1.370  Charges  Related  to  Off-Duty  Conduct 

1.371  Efficiency  of  the  Service 

Harry  L.  Boese  v.  Department  of  the  A ir  Force 
(SF07528210286,  June  18,  1984);  Edgar  A.  Cox 
v.  Department  of  Health  and  Human  Services 
(AT07528310118,  June  18,  1984);  Alex  M. 

Crofoot  v.  Government  Printing  Office 
(DC0752821 1510,  June  11,  1984);  Frank  J.  Krbec 
v.  Department  of  Transportation 
(SF075281 10638,  June  11.  1984). 

1.3711  Nexus 

Oscar  B.  Bernal  v.  Department  of  the  Air  Force 
(DA07528410094,  June  13,  1984);  Harry  L.  Boese 
v.  Department  of  the  A ir  Force  (SF0752821 0286, 
June  18,  1984);  Edgar  A.  Cox  v.  Department  of 
Health  and  Human  Services  (AT075283101 18, 
June  18,  1984);  Alex  M.  Crofoot  v.  Government 
Printing  Office  ( DC0752821 1510,  June  11.  1984); 
Frank  J.  Krbec  v.  Department  of  Transportation 
(SF075281 10638,  June  11,  1984);  Thomas  O. 
Robinson  v.  Department  of  the  Army 
(SF07528310135,  June  12.  1984). 

1.380  Classification  and  Qualifications 

Requirements 

1.390  Performance-Related 

Robert  M.  Clements,  Jr.  v.  Depa  rtment  of  the  Na  vy 
(AT07528210457,  June  12,  1984);  Thomas  J. 

Kane  v.  Defense  Logistics  Agency 
(PH07528210665,  June  18,  1984);  Donald  C. 
Minyard  v.  Department  of  Health  and  Human 
Services  (DA07528310721,  June  8,  1984);  Allen 
D.  Spradlin  v.  U.S.  Postal  Service 
(CH075283 10067,  June  18,  1984). 

1.400  Board  Consideration  Of  Penalties 

Oscar  B.  Bernal  v.  Department  of  the  Air  Force 
(DA075284  1 0094,  June  13,  1984):  Harry  L.  Boese 
v.  Department  of  the  Air  Force  (SF07528210286, 
June  18,  1984);  Laverne  Chisholm  v.  Defense 
Logistics  Agency  (PH07528090043,  June  5,  1984); 
Walter  J.  Clemons  v.  Department  of  the  Army 
(DC07528310101,  June  7,  1984);  Edgar  A.  Cox  v. 
Department  of  Health  and  Human  Services 
(AT07528310118,  June  18.  1984);  Alex  M. 

Crofoot  v.  Government  Printing  Office 
(DC075282 11510,  June  11,  1984);  Karen  J. 
Himmel  v.  Department  of  Justice 
(PH07528090135,  June  7,  1984):  Frank  J.  Krbec 
v.  Department  of  Transportation 
(SF075281 10638,  June  11,  1984);  Donald  C. 
Minyard  v.  Department  of  Health  and  Human 
Services  (DA07528310721,  June  8,  lu84):  Glenn 
D.  Parsons  v.  Department  of  the  Air  Force 
(DA07528010170,  June  21.  1984);  Andrew  C. 
Standi  v.  Department  of  the  Air  Force 
(AT07528310839.  June  5,  1984);  Robert  Steel  v. 
Veterans  Administration  (NY07528210595,  June 
8,  1984);  Stuart  Stromfeld  v.  Department  of 
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1.410 


1.420 


1.430 


1.510 


1.511 


1.512 

1.513 

1.520 

1.521 

1.522 


Justice  (NY075281 10366,  June  21,  1984); 

Barbara  J.  Thomas  v.  Veterans  Administration 
(NY07528210059,  June  29,  1984);  Donald  K. 
Thornton  v.  Defense  Logistics  Agency 
(AT07528310514,  June  6,  1984);  Stanley  A. 
Washington  v.  Department  of  the  Navy 
(PH07528310338,  June  18,  1984);  Kenneth  R. 

Webb  v.  U.S.  Postal  Service  (SF07528210953, 

June  29,  1984). 

Mitigation  of  Penalty 

Loxie  D.  Bradley  v.  Department  of  the  Navy 

(SF07528310739,  June  18,  1984);  Arthur  Dyers  v. 
Veterans  Administration  (SF07528310848,  June 
21,  1984);  Frank  J.  Krbec  v.  Department  of 
Transportation  (SF075281 10638,  June  11,  1984); 
Glenn  D.  Parsons  v.  De partrnent  of  the  Air  Force 
(DA07528010170,  June  21,  1984);  Robert  Steel  v. 
Veterans  Administration  (NY07528210595,  June 
8,  1984);  Barbara  J.  Thomas  v.  Veterans  Admin- 
istration (NY075282 10059,  June  29,  1984); 
Samuel  D.  Va  nover  v.  Department  of  Energy 
(DA07528210274,  June  13,  1984);  Kenneth  R. 
Webb  v.  U.S.  Postal  Service  (SF07528210953, 
June  29,  1984);  Kenneth  Wilson  v.  U.S.  Postal 
Service  (BN07528310170,  June  29,  1984). 

Prior  Disciplinary  Record 

John  H.  Kullenberg  v.  Veterans  Administration 
(DA07528410032,  June  29,  1984);  Glenn  D. 
Parsons  v.  Department  of  the  Air  Force 
(DA07528010170,  June  21,  1984);  Elmer  R. 
Seevers  v.  Department  of  the  A ir  Force 
(SF07528310381,  June  11,  1984);  Barbara  J. 
Thomas  v.  Veterans  Administration 
(NY07528210059,  June  29,  1984). 

Disparate  Treatment  of  Similarly 
Situated  Employees 

Glenn  D.  Pa  rsons  v.  Department  of  the  A ir  Force 
(DA07528010170,  June  21,  1984);  Stuart 
Stromfeld  v.  Depa  rtment  of  Just  ice 
(NY075281 10366,  June  21,  1984);  Samuel  D. 
Vanover  v.  Department  of  Energy 
(DA07528210274,  June  13,  1984);  Kenneth 
Wilson  v.  U.S.  Postal  Service  (BN07528310170, 
June  29,  1984). 

1.500  Procedural  Rights  in  Adverse  Actions 

Notice 

Edgar  A.  Cox  v.  Department  of  Health  and  Human 
Services  (AT07528310118,  June  18,  19841 

Crime  Provision 

Edgar  A.  Cox  v.  Depa  rtment  of  Health  and  Human 
Sendees  (AT07528310118,  June  18,  1984). 

Emergency  Suspension  During  Notice  Period 
Reasons 

Reply 

Written  Reply 
Oral  Reply 


1.530  Review  of  Materials  on  Which  Action  Based 

1.540  Right  to  Representation 

1.550  Proposing  and  Deciding  Official 

1.560  Appeal  to  Merit  Systems  Protection  Board 

1.561  Burden  of  Proof 

1.562  Efficiency  of  the  Service— Generally 

Sa  muel  D.  Vanover  v.  Department  of  Energy 
(DA07528210274,  June  13,  1984);  Stanley  A. 
Washington  v.  Department  of  the  Navy 
(PH07528310338,  June  18,  1984). 

1.570  Decision 

1.600  Defenses 

Ernest  Clark  v.  Department  of  Health  and  Human 
Services  (SF07528090142,  June  18,  1984);  Walter 
J.  Clemons  v.  Department  of  the  Army 
(DC07528310101,  June  7,  1984);  Stuart  Stromfeld 
v.  Department  of  Justice  (NY07528110366,  June 
21,  1984). 

1.610  Stale  Charges 

Briscoe  S.  Wooten  v.  Government  Printing  Office 

(DC07528210015COMP,  June  18,  1984). 

1.620  Mental  Condition 

1.630  Animus 

1.640  Coercion  or  Duress 

George  R.  Clarke  v.  De  partrnent  of  the  Interior 
(SF03518310168,  June  7,  1984). 

1.650  Affirmative  Defenses 

David  E.  Cross  v.  Veterans  Administration 
(AT07528210764,  June  18,  1984);  Thomas  J. 

Kane  v.  Defense  Logistics  Agency 

(PH07528210665,  June  18,  1984). 

2.000000  Constitutionality 

2.100  Due  Process 

2.110  Liberty  Rights  or  Interest 

2.120  Property  Rights  or  Interest 

2.130  Requisite  Administrative  Procedures 

Douglas  Dancer  v.  U.S.  Postal  Service 

(DA075282 10602,  June  8,  1984);  Bert  E.  Hall , Jr. 
v.  General  Services. Administration 
(PH07528210099,  June  8,1984). 

2.200  Criminal  Constitutional  Considerations 

2.210  Self-Incrimination 

2.220  Right  to  Counsel 

2.230  Double  Jeopardy 

2.240  Search  and  Seizure 

2.300  First  Amendment  Freedoms 

2.310  Freedom  of  Speech 

2.311  Relation  to  Efficiency  of  the  Service 

2.3111  Defamation 

2.312  Balancing  Test 

2.313  Mixed  Motive 
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2.320  Freedom  of  Religion 

2.321  Relation  to  Efficiency  of  the  Service 

2.3211  Free  Exercise 

2.3212  Establishment 

2.400  Right  to  Privacy 

3.000000  Discrimination 
3.100  Prohibited  Discrimination 

3.110  Age  Discrimination 

3.111  Age  Discrimination  in  Employment  Act  of  1967.  29 

U.S.C.  631.633a 

3.120  Race,  Color,  and  National  Origin  Discrimination 

David  E.  Cross  v.  Veterans  Administration 
(AT07528210764,  June  18,  1984);  Mamoru 
Ishikawa  v.  Department  of  Labor 
(DC03518210473,  June  7,  1984). 

3.121  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.130  Handicap  Discrimination 

Oscar  Mayers  v.  Government  of  the  District  of 
Columbia  (DC075281 10403,  June  7,  1984). 

3.131  Handicapping  Condition 

3.1311  Physical  Disability 

3.1312  Mental  Disability 

3.1313  Alcoholism  and  Drug  Abuse 

Willie  Haskins  v.  Federal  Aviation  Administration 
(DC07528210812,  June  29,  1984);  Oscar  Mayers 
v.  Government  of  the  District  of  Columbia 
(DC075281 10403,  June  7,  1984). 

3.132  Rehabilitation  Act  of  1973,  29  U.S.C.  791 

Oscar  Mayers  v.  Government  of  the  District  of 
Columbia  (DC075281 10403,  June  7,  1984). 

3.1321  Reasonable  Accommodation 

Walter  J.  Clemons  v.  Department  of  the  Army 
(DC07528310101,  June  7,  1984);  Willie  Haskins 
v.  Federal  Aviation  Administration 
(BC07528210812,  June  29,  1984);  Oscar  Mayers 
v.  Government  of  the  District  of  Columbia 
(DC075281 10403,  June  7,  1984). 

3.13211  Undue  Hardship 

3.1322  Rehabilitation 

Walter  J.  Clemons  v.  Department  of  the  Army 
(DC07528310101,  June  7,  1984);  Willie  Haskins 
v.  Federal  A viation  Administration 
(DC07528210812,  June  29,  1984). 

3.133  Qualified  Handicapped  Employee 

Walter  J.  Clemons  v.  Department  of  the  A rmy 
(DC07528310101,  June  7,  1984). 

3.140  Sex  Discrimination 

3.141  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.142  Fair  Labor  Standards  Act  of  1938,  29  U.S.C. 

206(d) 


3.143  Sexual  Preference 

3.144  Sexual  Harassment 

3.150  Religious  Discrimination 

3.151  Civil  Rights  Act  of  1964.  42  U.S.C.  2000e-16 

3.160  Marital  Status  Discrimination 

3.170  Discrimination  on  the  Basis  of 

Political  Affiliation 

3.200  Disparate  Treatment  ok 
Similarly  Situated  Employees 

David  E.  Cross  v.  Veterans  Administration 
(AT07528210764,  June  18,  1984). 

3.300  Affirmative  Action 

3.310  Minorities 

3.320  Handicapped  Persons 

3.330  Women 

3.400  Burdens  of  Proof 

Ernest  Clark  v.  Department  of  Health  and  Human 
Services  (SF07528090142,  June  18,  1984). 

3.410  Prima  Facie  Case 

Ernest  Clark  v.  Department  of  Health  and  Human 
Services  (SF07528090142,  June  18,  1984);  David 
E.  Cross  v.  Veterans  Ad  ministration 
(AT075282 10764,  June  18,  1984);  Mamoru 
Ishikawa  v.  Department  of  Labor 
(DC03518210473,  June  7.  1984). 

3.420  Legitimate  Non-Discriminatory  Reason 

Ernest  Clark  v.  Department  of  Health  and  Human 
Services  (SF07528090142,  June  18,  1984);  David 
E.  Cross  v.  Veterans  Administration 
(AT07528210764,  June  18,  1984). 

3.430  Pretext 

David  E.  Cross  v.  Veterans  Administration 
(AT07528210764,  June  18,  1984);  Mamoru 
Ishikawa  v.  Department  of  Labor 
(DC03518210473,  June  7,  1984). 

4.000000  Evidence 

4.100  Admissibility 

Frank  J.  Krbec  v.  Department  of  Transportation 
(SF07528110638,  June  11,  1984). 

4.110  Prehearing  Evidence 

4.111  Admissions 

4.112  Affidavits 

4.113  Evidence  Obtained  Through  Discovery 

Maureen  Harris  v.  Veterans  Administration 
(BN07528310176,  June  5.  1984). 

4.1131  Depositions 

4.1132  Interrogatories 

4.1133  Documents 

4.114  Best  Evidence 

4.115  Polygraphs 

4.116  Handwriting 
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4.120 


4.121 


4.122 


4.123 

4.124 


4.125 


4.126 

4.127 


Testimony 

William  J.  D’Urso  v.  Office  of  Personnel  Management 
(DC08318310591,  June  1,  1984);  Maureen  Harris 
v.  Veterans  Administration  (BN07528310176, 
June  5,  1984). 

Relevancy 

Leara  Denson  v.  Department  of  Health  and  Human 
Services  (AT04328310037.  June  18,  1984); 
Jacqueline  E.  Hemeltv.  Veterans  Administration 
(DA075283 10639,  June  1,  1984). 

Materiality 

Luciano  H.  Gonzalez  v.  Department  of  the  Navy 
(DA07528210568,  June  7,  1984);  Robert  C. 
Smallwood  v.  Office  of  Personnel  Management 
(DA831L8210331,  June  15,  1984). 

Privileged  Matter 

Hearsay 

Laverne  Chisholm  v.  Defense  Logistics  Agency 

(PH07528090043,  June  5,  1984);  Bert  E.  Hall,  Jr. 
v.  General  Services  Administration 
(PH07528210099,  June  8,  1984);  Frank  J.  Krbec 
v.  Department  of  Transportation 
(SF075281 10638,  June  11,  1984);  Faie  Slater  v. 

Off  ice  of  Personnel  Management 
(DA08318310728,  June  18,  1984);  Stanley  A. 
Washington  v.  Department  of  the  Navy 
(PH 075283 10338,  June  18,  1984). 

Credibility 

Oscar  B.  Bernal  v.  Department  of  the  Air  Force 
(DA075284 10094,  June  13,  1984);  Laverne 
Ch  isholm  v.  Defense  Logistics  Agency 
(PH07528090043,  June  5,  1984);  Arthur  Dyers  v. 
Veterans  Administration  (SF07528310848,  June 
21,  1984);  Bert  E.  Hall,  Jr.  v.  General  Services 
Administration  (PH07528210099,  June  8,  1984); 
Jacqueline  E.  Hemelt  v.  Veterans  Administration 
(DA07528310639,  June  1,  1984);  Stephen 
Joumiette  v.  Veterans  Administration 
(PH07528210347,  June  5,  1984);  Thomas  J.  Kane 
r.  Defense  Logistics  Agency  (PH07528210665, 

June  18,  1984);  Robert  B.  O'Connell  v. 

Department  of  Health  and  Human  Services 
(DC03518310347,  June  11,  1984);  Stanley  A. 
Washington  v.  Depa  rtment  of  the  Navy 
(PH07528310338,  June  18.  1984). 

Perjury 

Probative  Value 

Darro  Alston  v.  U.S.  Postal  Sendee 

(NY075283 10370,  June  7,  1984);  Bert  E.  Hall, 

Jr.  r.  General  Services  Administration 
(PH07528210099,  June  8.  1984);  Frank  J.  Krbec 
v.  Department  of  Transportation 
(SF075281 10638,  June  11,  1984);  Donald  C. 
Minyard  r.  Department  of  Health  and  Human 
Services  (DA07528310721,  June  8.  1984);  Glenn 
D.  Parsons  v.  Department  of  the  Air  Force 
(DA07528010170,  June  21,  1984);  Faie  Slater  v. 
Office  of  Personnel  Management 


(DA08318310728,  June  18,  1984);  Stanley  A. 
Washington  v.  Depa  rtment  of  the  Navy 
(PH07528310338,  June  18,  1984). 

4.128  Circumstantial  Evidence 

Stephen  Joumiette  v.  Veterans  Administration 
(PH07528210347,  June  5,  1984). 

4.129  Opinion 

4.130  Official  Notice 

4.131  Facts 

4.132  Documents 

4.140  Evidence  of  Prior  Disciplinary  Actions 

4.150  Stipulations 

Maureen  Harris  v.  Veterans  Administration 

(BN07528310176,  June  5,  1984). 

4.200  Burdens  of  Proof 

Oscar  Mayers  v.  Government  of  the  District  of 

Columbia  (DC075281 10403,  June  7,  1984);  Robert 
N.  Thompson  v.  Department  of  the  Air  Force 
(DE07528210187,  June  25,  1984);  Lillian  D. 
Timbers  v.  Office  of  Personnel  Management 
(DC08318410124,  June  5,  1984). 

4.210  Preponderance  of  the  Evidence 

Laverne  Chisholm  v.  Defense  Logistics  Agency 
(PH07528090043,  June  5,  1984);  Donald  C. 
Minyard  v.  Department  of  Health  a nd  Human 
Services  (DA07528310721,  June  8,  1984);  Max 
Wenk  v.  Off  ice  of  Personnel  Management 
(DC08318210585,  June  8,  1984). 

4.2p  „ Agency  Burden 

Alex  M.  Crofoot  v.  Government  Printing  Office 

(DC07528211510,  June  11,  1984);  David  E.  Cross 
v.  Veterans  Administration  (AT07528210764, 
June  18,  1984);  John  D.  Henry  v.  Tennessee 
Valley  Authority  (AT07528311021,  June  29, 
1984);  Glenn  D.  Parsons  v.  Department  of  the  Air 
Force  (DA07528010170,  June  21,  1984);  Elmer  R. 
Servers  v.  Department  of  the  A ir  Force 
(SF07528310381,  June  11,  1984);  Stanley  A. 
Washington  v.  Depa  rtment  of  the  Navy 
(PH07528310338,  June  18,  1984). 

4.212  Appellant’s  Burden 

Margaret  A.  Cheeseman  v.  Office  of  Personnel  Man- 
agement (PH08318310675,  June  5,  1984). 

4.220  Substantial  Evidence 

Stanley  A.  Washington  v.  Depa  rtment  of  the  Navy 
(PH07528310338,  June  18,  1984). 

4.230  Arbitrary,  Capricious,  or  Abuse  of  Discretion 

4.240  Reasonable  Grounds  to  Believe 

4.250  Burden  of  Persuasion 

Carolyn  A.  Hubbard  v.  Office  of  Personnel  Man- 
agement (DA831L8210374,  June  8.  1984); 
Laverne  Norwood  v.  Office  of  Personnel 
Management  (NY831L8310575,  June  8,  1984); 
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Lillian  A.  Thompson  v.  Off  ice  of  Personnel  Man- 
agement (DC831L83 10765,  June  5,  1984). 

4.260  Burden  of  Going  Forward 


4.300  Harmful  Error 

James  J.  Dowd  v.  Depa  rtment  of  Energy 

(BN03518210229,  June  15,  1984);  Oscar  Mayers 
v.  Government  of  the  District  of  Columbia 
(DC075281 10403,  June  7,  1984);  Faie  Slater  v. 
Office  of  Personnel  Management 
(DA08318310728,  June  18,  1984);  Kenneth 
Wilson  v.  U.S.  Postal  Service  (BN07528310170, 
June  29,  1984). 

4.310  Agency  Procedures 

4.320  Presiding  Official’s  Ruling 

Richard  Benningfield  v.  Department  of  Transporta- 
tion (CH03538210168,  June  8,  1984);  Norman  C. 
P.  Jones  v.  Department  of  Justice 
(SF07528310940,  June  18,  1984);  Samuel  E. 
Miller  v.  Department  of  Health  and  Human 
Services  (SF07528110019ADD,  June  18,  1984); 
Robert  C.  Smallwood  v.  Off  ice  of  Personnel 
Management  (DA831L8210331,  June  15,  1984); 
Rita  Stockman  v.  U.S.  Postal  Service 
(AT07528210341,  June  15,  1984);  Thomas  J. 
Watson  v.  Department  of  the  Army 
(NY34438310146,  June  21,  1984). 

5.000000  Freedom  of  Information,  Privacy, 
and  Sunshine  Acts 

5.100  Sunshine  Act 

5.200  Freedom  of  Information  Act 

5.210  Exemptions 

5.211  Interna!  Personnel  Rules  and  Practices 

5.212  Statutory  Exemptions 

5.213  Inter-  and  Intra-Agency  Memoranda  and  Letters 

5.214  Personnel  and  Medical  Files 

5.300  Privacy  Act 

5.310  Form  of  Request 

5.320  Denial  of  Access 

5.321  Appeal  Rights 

6.000000  Jurisdiction 

6.100  Merit  systems  Protection  Board  Jurisdiction 

6.110  Original  Jurisdiction 

6.111  Special  Counsel  Cases 

6.112  Senior  Executive  Service  Removals 

6.113  Employee  Disciplinary  Actions  Under  the  Federal 

Employee  Flexible  and  Compressed  Work 
Schedules  Act 

6.114  Administrative  Law  Judges 

6.120  Appellate  Jurisdiction 

Edward  G.  Armstrong  v.  Department  of  the  Nary 
(SF07528310473,  June  18,  1984);  Alphonse  J. 
Avila  v.  Defense  Logistics  Agency 
(SF531D84 10055.  June  5,  1984);  Louis  J.  Buono 


r.  Defense  Mapping  Agency  (PH075284  10060, 
June  13,  1984);  Robert  .S'.  Luciano  c.  Office  of 
Personnel  Management  (NY831L8210580,  June 
18,  1984);  Faie  Slater  r.  Office  of  Personnel 
Management  (DA083 1831 0728,  June  18,  1984). 

6.121  Adverse  Actions 

Robert  N.  Thompson  v.  Department  of  the  A ir  Force 
(DE07528210187,  June  25.  1984). 

6.122  Denial  of  Within-Grade  Step  Increase 

Victor  K.  Phillips  v.  Veterans  Administration 
(AT531D8310603,  June  18,  1984). 

6.123  Senior  Executive  Service  Cases 

Curtis  A.  Foster  v.  Department  of  Labor 
(DE075282 10277,  June  8,  1984). 

6.124  Discrimination  Cases 

Edward  G.  Armstrong  v.  Department  of  the  Navy 
(SF07528310473,  June  18,  1984);  John  Rogers  v. 
Consumer  Product  Safety  Commission 
(DC03518210651,  June  5,  1984). 

6.1241  Equal  Employment  Opportunity  Commission 

6.1242  Mixed  Cases 

6.1243  Special  Panel 

6.125  Non-Appealable  Actions 

Thomas  J.  Watson  v.  Department  of  the  Army 

(N  Y34438310146,  June  21.  1984). 

6.1251  Position  Classification 

6.1252  Promotion 

6.1253  Performance  Ratings 

6.1254  Reassignment 

6.1255  Reinstatement 

6.1256  Reprisal 

Arthur  Anderson  v.  Department  of  Agriculture 
(DE07528010123COMP,  June  25,  1984). 

6.1257  Miscellaneous 

Roosevelt  My  rick  r.  U.S.  Postal  Service 

(NY035382 10326,  June  1,  1984);  Rita  Stockman 
v.  U.S.  Postal  Service  (AT07528210341.  June  15, 
1984);  Harold  D.  Whitehead  v.  Department  of 
Health  and  Human  Services  (SE035184 10015, 
June  18,  1984). 

6.1258  Grievance  Decisions 

6.126  Agency  Regulations 

6.127  Prohibited  Personnel  Practices 

6.128  Review  of  Grievance  Decisions 

6.200  Particular  Parties 

6.210  Independent  Agencies 

6.220  Independent  Establishments 

6.230  Intelligence  Agencies 

6.240  Government  Corporations 

6.300  Presiding  Official’s  Jurisdiction 


6.310  Generally 

6.320  Finality  of  Decisions 

6.330  Appeals  of  Presiding  Official’s  Decisions 

6.400  Office  of  Personnel  Management 

6.410  Intervention 

6.420  Rules  and  Regulations 

6.500  Enforcement 

Arthur  Anderson  v.  Department  of  Agriculture 
(DE 075280 10123COMP,  June  25,  1984);  Briscoe 
S.  Wooten  v.  Government  Printing  Office 
( DC 075282 1 00 15C0MP,  June  18,  1984). 

6.510  Petitions 

Margaret  A.  Cheeseman  v.  Office  of  Personnel 
Management  (PH08318310675,  June  5,  1984); 
Andrew  McCabe  v.  Department  of 
Transportation  (NY075281F1233,  June  1,  1984). 

6.511  Appellate  Cases 

6.512  Original  Cases 

6.520  Compliance 

Arthur  Anderson  v.  Department  of  Agriculture 
(DE07528010123COMP,  June  25,  1984);  Richard 
L.  Reed  v.  Department  of  Commerce 
(DE03518210149,  June  26,  1984);  Thomas  O. 
Robinson  v.  Department  of  the  A rmy 
(SF07528310135,  June  12,  1984);  Henry  Tanaka 
v.  Department  of  the  Navy  (SF07528310321,  June 
12,  1984). 

6.530  Comptroller  General 

Thomas  O.  Robinson  v.  Department  of  the  Army 
(SF07528310135,  June  12,  1984);  Henry  Tanaka 
v.  Department  of  the  Navy  (SF07528310321,  June 
12.  1984). 

6.600  Exhaustion  of  Remedies 
6.700  Justiciability 

6.710  Mootness 

Patrick  Jose  v.  Office  of  Personnel  Management 
(SF831L811 1918,  June  18,  1984);  Mary  C. 

Rhodes  v.  Department  of  the  Interior 
(AT07528310343,  June  8,  1984);  Paul  B.  Woodall 
v.  Federal  Energy  Regulatory  Commission 
(DC07528210678,  June  13,  1984). 

6.720  Ripeness 

6.730  Real  Party  in  Interest 

6.740  Case  or  Controversy 

6.800  Savings  Provision  (5  U.S.C.  1101  Note) 

6.900  Statutory  Construction  of  the  Civil  Service 
Reform  Act  of  1978 

7.000000  Labor-Management  Relations 

7.100  Grievance  Procedures 


7.110  Negotiated  Grievance  Procedures  in  Collective 

Bargaining  Agreements 

Alphonse  J.  Avila  v.  Defense  Logistics  Agency 
(SF531D8410055,  June  5,  1984). 

7.111  Exclusion  of  Specific  Matters  from  Negotiated 

Grievance  Procedures 

7.112  Arbitration 

7.113  Prohibited  Personnel  Practices 

Alphonse  J.  Avila  v.  Defense  Logistics  Agency 
(SF531D8410055,  June  5,  1984). 

7.1131  Election  of  Statutory  or  Negotiated  Procedure 

7.1132  Right  to  Request  Merit  Systems  Protection 

Board  Review 

7.114  Actions  Based  on  Unacceptable  Performance 

Alphonse  J.  Avila  v.  Defense  Logistics  Agency 
(SF531D8410055,  June  5,  1984). 

7.1141  Election  of  Statutory  or  Negotiated  Procedure 

Alphonse  J.  Avila  v.  Defense  Logistics  Agency 
(SF531D8410055,  June  5,  1984). 

7.1142  Arbitrator  Governed  by  5 U.S.C.  7701(c)(1) 

7.1143  Judicial  Review  of  Arbitrator’s  Award 

7.115  Adverse  Actions 

7.1151  Election  of  Statutory  or  Negotiated  Procedure 

7.1152  Arbitrator  Governed  by  5 U.S.C.  7701(a)(1) 

7.1153  Judicial  Review  of  Arbitrator’s  Award 

7.200  Federal  Labor  Relations  Authority 
7.300  Unfair  Labor  Practices 

7.310  Agency  Unfair  Labor  Practices 

7.311  Interference  with  Exercise  of  Employee’s  Rights 

7.312  Discrimination  on  the  Basis  of  Union  Membership 

7.313  Sponsorship,  Control,  or  Undue  Assistance  to  Labor 

Organization 

7.314  Reprisal  for  Filing  of  Complaint 

7.315  Failure  to  Negotiate  in  Good  Faith  with  a Labor 

Organization 

7.3151  Compelling  Need 

7.3152  Duty  to  Consult 

7.316  Failure  to  Cooperate  in  Impasses  Procedures  and 

Decisions 

7.3161  Federal  Services  Impasses  Panel 

7.317  Enforcement  of  Regulations  in  Conflict  with 

Prior  Collective  Bargaining  Agreement 
7.3171  Prohibited  Personnel  Practices  Exception 

7.318  Failure  to  Comply  with  Any  Provision  of  Title  5, 

Chapter  71 

7.320  Labor  Organization  Unfair  Labor  Practices 

7.321  Interference  with  Exercise  of  Employee’s  Right 

7.322  Cause  or  Attempt  to  Cause  Agency  Discrimination 

Against  Employee  in  the  Exercise  of  Employee’s 
Rights 

7.323  Coercion  of  Union  Members  with  Regard  to 

Discharge  of  Employee  Work  Duties 

7.324  Discrimination  Against  Employees  with  Regard  to 

Membership 

7.3241  Race  or  Color 

7.3242  Creed 

7.3243  National  Origin 

7.3244  Sex 
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7.3245  Age 

7.3246  Preferential  Civil  Service  Status 

7.3247  Political  Affiliation 

7.3248  Marital  Status 

7.3249  Handicapping  Condition 

7.325  Failure  to  Negotiate  in  Good  Faith  with  Agency 

7.3251  Compelling  Need 

7.3252  Duty  to  Consult 

7.326  Failure  to  Cooperate  in  Impasses  Procedures 

and  Decisions 

7.3261  Federal  Services  Impasses  Panel 

7.327  Call  for  or  Participation  in  Strike,  Work  Stoppage, 

Slowdown,  or  Disruptive  Picketing 
7.3271  Failure  to  Take  Action  to  Prevent  or  Stop 

7.328  Failure  to  Comply  with  Any  Provision  of  Title  5, 

Chapter  71 

7.400  Collective  Bargaining  Agreements 

7.410  Enforcement  of  Provisions 

7.420  Right  to  Representation 

7.430  Interpretation  of  Provisions 

8.000000  Particular  Employment  Categories 

8.100  Administrative  Law  Judge 

8.1 10  Original  Jurisdiction  Action 

8.111  Removal 

8.112  Suspension 

8.113  Reduction  in  Grade 

8.114  Reduction  in  Pay 

8.115  Furlough  of  30  Days  or  Less 

8.120  Good  Cause 

8.121  Conduct  and  Demeanor/Judicial  Temperament 

8.122  Bias 

8.200  Particular  Federal  Entities 

8.210  United  States  Postal  Service 

8.211  Preference  Eligibles 

8.212  90-Day  Probationary  Period 

8.213  Alcohol  Rehabilitation  Program 

8.220  Postal  Rate  Commission 

8.230  Law  Enforcement  Personnel 

8.231  Federal  Bureau  of  Investigation 

8.240  Intelligence  Agencies 

8.250  General  Accounting  Office 

8.260  Non-Appropriated  Fund  Activities 

8.270  Government  Corporations 

8.280  National  Guard  and  Air  Force 

8.290  Air  Traffic  Controllers 

Andrew  McCabe  v.  Department  of  Transportation 
(NY075281F1233,  June  1,  1984). 

8.291  PATCO  Strike  of  1981 

8.2911  Elements 

8.291 1 1 Occurrence  of  Strike— Proof 

8.291111  Official  Notice 

8.291112  Other  Proof 

8.29112  Lawfulness  of  Strike 

8.29113  Participation  in  Strike— Proof 

Andrew  McCabe  v.  Department  of  Transportation 
(NY075281F1233,  June  1,  1984). 

8.291131  Prima  Facie  Case 

8.291132  Additional  Proof 


8.2912  Procedural  Rights 

8.29121  Notice 

8.29122  Response 

8.29123  Suspension  During  Notice  Period 

8.29124  Pre-Termination  Hearing 

8.29125  Appeal  to  Merit  Systems  Protection  Board 

8.291251  Consolidation 

8.291252  Evidence  Exclusion 

8.291253  Summary  Judgment 

8.2913  Defenses 

8.29131  Procedural  Error 

8.291311  Command  Influence 

8.291312  Crime  Provision  Invocation 

8.291313  Other  Error 

8.29132  Coercion 

8.29133  Hazardous  Conditions 

8.29134  Lockout 

8.29135  Authorized  Leave 

8.291351  PATCO  Agreement 

8.291352  Cancellation  Notice 

Andrew  McCabe  r.  Department  of  Transportation 
(NY075281F1233,  June  1,  1984). 

8.2914  Merit  Systems  Protection  Board  Consideration 

of  Penalties 

8.29141  Review  Authority 

8.29142  Reasonableness 

Andrew  McCabe  v.  Department  of  Transportation 
(N  Y075281F 1233,  June  1.  1984). 

8.29143  Disparate  Treatment 

8.29144  Adverse  Inference 

Andrew  McCabe  v.  Department  of  Transportation 
(NY075281F1233,  June  1,  1984). 

8.29145  Efficiency  of  the  Service 

8.2915  Unfair  Labor  Practice 

8.2916  Prohibited  Personnel  Practices 

8.292  Other  Issues 

8.300  Special  Situations 

8.310  Applicants 

8.320  Probationary  Employees 

8.321  Post-Appointment  Reasons 

8.3211  Determining  Completion  of  Probation 

8.3212  Absent  Allegation  of  Partisan  Political  or 

Marital  Status  Discrimination 

8.3213  Allegations  of  Handicap  Discrimination 

8.3214  Allegations  of  Race  Discrimination 

8.3215  Allegations  of  Religious  Discrimination 

8.3216  Allegations  of  Sex  Discrimination 

8.3217  Allegations  of  Prohibited  Personnel  Practices 

8.3218  Marital  Status 

8.3219  Partisan  Politics 

8.322  Pre-Appointment  Reasons 

8.3221  Procedures 

8.323  Supervisory  or  Managerial  Probationary  Periods 

8.324  Resignations  During  Probationary  Period 

8.330  Excepted  Service 

8.331  One  Year  of  Current  Continuous  Service 

8.332  Pre-Appointment  Reasons 

8.333  Same  or  Similar  Positions 

8.334  Handicapped  Appointments 

8.340  Preference  Eligible  Employees 

8.341  Veterans 
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8.3411  Veterans  Readjustment  Appointees 

8.350  Confidential  Employees 

8.360  Overseas  Personnel 

8.370  District  of  Columbia  Employees 

8.380  State  and  Local  Employees 

8.390  Part-Time  and  Temporary  Employees 

8.400  Employees  Having  Restoration  to  Duty  Rights 

8.410  Military  Duty 

8.420  Employment-Related  Injuries 

Roosevelt  Myrick  v.  U.S.  Postal  Service 
(NY 03538210326,  June  1.  1984). 

8.421  Fully  Recovered  Employee 

Thomas  J.  Watson  v.  Department  of  the  Army 
(NY34438310146,  June  21,  1984). 

8.4211  Within  One  Year 

8.4212  After  One  Year 

8.422  Partially  Recovered  Employee 

Roosevelt  Myrick  v.  U.S.  Postal  Service 
(NY03538210326,  June  1,  1984). 

8.4221  Within  One  Year 

8.4222  After  One  Year 

Roosevelt  Myrick  r.  U.S.  Postal  Service 
(NY035382 10326,  June  1,  1984). 

8.423  Right  to  Restoration 

Richard  Benningfield  v.  Department  of  Transporta- 
tion (CH 035382 10168,  June  8.  1984). 

8.424  Priority  Consideration 

Richard  Benningfield  v.  Department  of  Transporta- 
tion (CH03538210168,  June  8.  1984);  Roosevelt 
Myrick  c.  U.S.  Postal  Service  (NY035382 10326, 
June  1,  1984). 

8.425  Every  Effort  to  Restore 

8.426  Notice  of  Rights 

8.500  Senior  Executive  Service 

8.510  Types  of  Positions 

8.511  Career  Appointee 

Curtis  A.  Foster  v.  Department  of  Labor 
(DE07528210277,  June  8,  1984). 

8.512  Non-Career  Appointee 

8.513  Limited  Term  Employee 

8.514  Limited  Emergency  Employee 

8.515  General  Position 

8.520  Actions  Within  the  Senior  Executive  Service 

8.521  Reassignment 

8.522  Transfer 

8.530  Appealable  Actions 

8.531  Removals 

Curtis  A.  Foster  v.  Department  of  Labor 
(DE07528210277,  June  8,  1984). 


8.5311  Procedural  Requirements 

8.5312  Efficiency  of  the  Service 

8.53121  Nexus 

8.532  Suspensions  for  More  Than  14  Days 

8.5321  Procedural  Requirements 

8.5322  Efficiency  of  the  Service 

8.53221  Nexus 

8.533  Conversion  of  Position  to  Senior  Executive  Service 

8.540  Performance  Appraisal 

8.550  Removal  From  Senior  Executive  Service 

8.551  Hearing 

8.600  Merit  Pay 

8.610  Transfer  of  Position  to  Merit  Pay  Status 
9.000000  Performance- Related  Actions 
9.100  Actions  Based  on  Performance 

9.110  Denial  of  Within-Grade  Step  Increase 

Alphonse  J.  Avila  v.  Defense  Logistics  Agency 
(SF531D8410055,  June  5,  1984);  Edward  Dowd  v. 
Department  of  Health  and  Human  Services 
(BN531D8210125,  June  18,  1984);  Victor  K.  Phil- 
lips v.  Veterans  Administration  (AT531D8310603, 
June  18,  1984). 

9. 1 1 1 Waiting  Period 

9.120  Reduction  in  Grade 

9.130  Removal 

9.140  Reassignment 

9.150  Promotion 

9.200  Performance  Appraisal  Systems 

9.210  Establishment  of  Performance  Appraisal 

Systems 

9.211  Periodic  Appraisals  of  Performance 

9.212  Employee  Participation  in  Establishment  of 

Performance  Standards 

9.213  Communication  of  Performance  Standards  and 

Critical  Elements  to  Employees 

9.214  Employee  Performance  Evaluation 

9.2141  Acceptable  Level  of  Competence  Determination 

Edward  Do  wd  v.  Depa  rtment  of  Health  and  Human 
Services  (BN531D8210125,  June  18,  1984). 

9.2142  Recognition  and  Awards 

9.2143  Assistance  in  Improving  Performance 

9.2144  Opportunity  to  Demonstrate  Acceptable 

Performance 

9.220  Office  of  Personnel  Management  Review  of 

Performance  Appraisal  Systems 

9.300  Procedural  Rights  in  Actions  Based  on 
Unacceptable  Performance 

9.310  Reduction  in  Grade  or  Removals 

9.311  Notice 

9.3111  Instances  of  Unacceptable  Performance 

9.3112  Critical  Elements  Involved 

9.3113  Timeliness 

9.3114  Opportunity  to  Improve 

9.312  Representation 

9.313  Response 

9.3131  Oral  Response 

9.3132  Written  Response 
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9.314  Written  Decision 

9.3141  Specifications  of  Unacceptable  Performance 

9.3142  Concurrence  of  Higher  Position  Employee 

9.3143  Timeliness 

9.315  Deletion  of  Notice  From  Agency  Record 

9.3151  Performance  Acceptability  for  One  Year 

9.316  Appeal  Rights 

9.320  Denial  of  Within-Grade  Step  Increase 

9.321  Notice 

9.3211  Notice  Period 

9.322  Written  Decision 

9.323  Timeliness 

9.324  Reconsideration  by  Agency 

Victor  K.  Phillips  v.  Veterans  Administration 
(AT531D8310603,  June  18,  1984). 

9.3241  Written  Decision 

9.3242  Higher  Level  Employee 

9.32421  No  Participation  in  Original  Decision 

9.325  Appeal  Rights 

Victor  K.  Phillips  v.  Veterans  Administration 
(AT531D8310603,  June  18,  1984). 

9.330  Burden  of  Proof 

9.331  Substantial  Evidence 

Edward  Dowd  v.  Department  of  Health  and  Human 
Services  (BN531D8210125,  June  18,  1984). 

9.332  Preponderance  of  the  Evidence — Chapter  75 

9.3321  Efficiency  of  the  Service 

9.33211  Nexus 

10.000000  Practice  and  Procedure 

10.100  Appellate  Jurisdiction 

10.110  Prehearing  Procedures 

10.111  Filing  of  Appeal  and  Request  for  Hearing 

Robert  S.  Luciano  v.  Office  of  Personnel  Manage- 
ment (NY831L8210580,  June  18,  1984);  John 
Rogers  v.  Consumer  Product  Safety  Commission 
(DC 035 182 10651,  June  5,  1984);  Robert  Steel  v. 
Veterans  Administration  (N  Y07528210595,  June 
8,  1984). 

10.1111  Right  to  Hearing 

Louis  J.  Buono  v.  Defense  Mapping  Agency 
PH 075284 10060,  June  13,  1984);  George  R.  Clarke, 
r.  Department  of  the  Interior  (SF03518310168,  June 
7,  1984);  John  T.  Crowder  v.  Office  of  Personnel 
Management  (SF831L8210754,  June  13,  1984); 
Robert  C.  Smallwood  v.  Office  of  Personnel  Man- 
agement (DA831L8210331,  June  15,  1984);  Robert 
N.  Thompson  v.  Department  of  the  Air  Force 
(DE07528210187,  June  25,  1984);  Paul  B. 

Woodall  v.  Federal  Energy  Regulatory  Commis- 
sion (DC07528210678,  June  13,  1984). 

10.1112  Waiver  of  Right  to  Hearing 

Willis  Brown  v.  Department  of  the  Navy 
(DC07528310435,  June  8.  1984);  Luciano  H. 
Gonzalez  v.  Department  of  the  Navy 
(DA07528210568,  June  7,  1984). 


10.1113  Withdraw  of  Appeal 

Cecil  R.  Gray  v.  Office  of  Personnel  Management 
(DC831L8310225.  June  1.  1984). 

10.112  Agency  Response 

10.1121  Agency  Request  for  an  Appearance  at  Hearing 

10.113  Class  Action 

Margaret  A.  Chesseman  v.  Office  of  Personnel  Man- 
agement (PH08318310675,  June  5,  1984);  Lillian 
D.  Timbers  v.  Office  of  Personnel  Management 
(DC08318410124,  June  5,  1984). 

10.114  Consolidation  and  Joinder 

10.115  Intervention 

Frank  J.  Krbec  r.  Department  of  Transportation 
(SF075281 10638,  June  11,  1984). 

10. 1 151  Intervention  as  a Matter  of  Right 

10.1152  Permissive  Intervention 

10.116  Discovery  Procedures 

Richard  Benningfield.  v.  Department  of  Transporta 
tion  (CH03538210168,  June  8,  1984). 

10.1161  Motion  for  Discovery 

10.11611  Interrogatories 

10.11612  Depositions 

Norman  C.  P.  Jones  v.  Department  of  Justice 
(SF07528310940,  June  18,  1984). 

10.11613  Production  of  Documents 

10.117  Prehearing  Conference 

Percy  J.  Hazelton  v.  U.S.  Postal  Service 
(DA07528210010,  June  7,  1984). 

10.118  Subpoenas 

Leara  Denson  v.  Department  of  Health  and  Human 
Services  (AT04328310037,  June  18,  1984). 

10.119  Request  for  Witness 

Douglas  Dancer  v.  U.S.  Postal  Service 
(DA07528210602,  June  8.  1984). 

10.120  Presiding  Official 

Douglas  Dancer  v.  U.S.  Postal  Service 
(DA 075282 10602,  June  8,  1984). 

10.121  Duties  and  Powers 

Douglas  Dancer  v.  U.S.  Postal  Service 
(DA07528210602,  June  8,  1984);  Thomas  J.  Kane 
v.  Defense  Logistics  Agency  (PH07528210665, 
June  18,  1984);  Gayle  P.  Miller  v.  Consumer 
Product  Safety  Commission  (DC 035 182 104 04. 
June  21,  1984);  Robert  Steel  r.  Veterans  Admin- 
istration (NY075282 10595,  June  8,  1984);  Samite 
D.  Vanover  v.  Department  of  Energy 
(DA 075282 10274,  June  13,  1984). 

10.1211  Discretion 
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10.12111 


10.12112 


10.1212 


10.12121 

10.12122 

10.12123 

10.1213 


10.12131 


10.1214 


Frank  Alshouse  v.  Depa  rtment  of  the  Treasury 
(SF07528111907,  June  7,  1984);  Leara  Denson  v. 
Department  of  Health  and  Human  Services 
(AT04328310037,  June  18,  1984);  Jacqueline  E. 
Hemelt  v.  Veterans  Administration 
(DA07528310639,  June  1,  1984);  Norman  C.  P.  Jones 
v.  Department  of  Justice  (SF07528310940,  June  18, 
1984). 

Dismissals 

Edward  G.  Armstrong  v.  Department  of  the  Navy 
(SF07528310473,  June  18,  1984);  Richard  Ben- 
ningfield  v.  Department  of  Transportation 
(CH03538210168,  June  8,  1984);  Mary  E.  Gould 
r.  Department  of  the  Air  Force  (DA07528310638, 
June  15,  1984);  Cecil  R.  Gray  v.  Office  of  Person- 
nel Management  (DC831L8310225,  June  1,  1984); 
Patrick  Jose  v.  Office  of  Personnel  Management 
(SF831L8111918,  June  18,  1984);  Robert  S. 

Luciano  v.  Office  of  Personnel  Management 
(NY831L82 10580,  June  18,  1984);  John  Rogers 
v.  Consumer  Product  Safety  Commission 
(DC03518210651,  June  5,  1984);  Rita  Stockman 
v.  U.S.  Postal  Service  (AT07528210341,  June  15, 
1984);  Robert  N.  Thompson  v.  Department  of  the 
Air  Force  (DE07528210187,  June  25,  1984); 

Thomas  J.  Watson  v.  Department  of  the  Army 
(NY34438310146,  June  21,  1984);  Harold  D. 
Whitehead  v.  Department  of  Health  and  Human 
Services  (SE03518410015,  June  18,  1984). 


Edward  G.  Armstrong  v.  Department  of  the  Navy 
(SF07528310473,  June  18,  1984);  James  H.  Berry 
v.  Department  of  Energy  (DC03518210050,  June 
5,  1984);  Alex  M.  Crofoot  v.  Government  Printing 
Office  (DC07528211510,  June  11,  1984);  Curtis  A. 
Foster  v.  Department  of  Labor  (DE07528210277, 
June  8,  1984);  Norman  C.  P.  Jones  v.  Department 
of  Justice  (SF07528310940,  June  18,  1984);  Robert 
S.  Luciano  v.  Office  of  Personnel  Management 
(NY831L8210580,  June  18,  1984);  Gayle  P.  Miller 
v.  Consumer  Product  Safety  Commission 
(DC03518210404,  June  21,  1984);  Faie  Slater  v. 
Office  of  Personnel  Management  (DA08318310728, 
June  18,  1984). 

10.12141  Content 

10.12142  Effective  Date 

10.12143  Finality 

10.12144  Summary  Decision 

10.12145  Recommended  Decision 

10.12146  Form 

10.1215  Hearing 

Frank  Aguilar  v.  Department  of  the  Air  Force 
(DA07528311005,  June  11,  1984);  Mary  E.  Gould 
v.  Department  of  the  Air  Force  (DA07528310638, 
June  15,  1984);  Bert  E.  Hall,  Jr.  v.  General 
Sendees  Administration  (PH07528210099,  June 
8,  1984);  Gayle  P.  Miller  v.  Consumer  Product 
Safety  Commission  (DC03518210404,  June  21, 
1984). 


Failure  to  Prosecute 

Mary  E.  Gould  r.  Depa  rtment  of  the  A ir  Force 
(DA07528310638,  June  15,  1984). 

Ruling  on  Motions 

Edward  G.  Armstrong  v.  Department  of  the  Navy 
(SF07528310473,  June  18,  1984);  Leara  Denson 
v.  Department  of  Health  and  Human  Services 
(AT04328310037,  June  18,  1984);  Percy  J.  Hazel- 
ton  v.  U.S.  Postal  Service  (DA07528210010,  June 
7,  1984);  Norman  C.  P.  Jones  v.  Department  of 
Justice  (SF07528310940,  June  18,  1984). 

Venue 

Interlocutory  Appeals 

Continuance  or  Stay 

Orders  of  Presiding  Officials 


10.12151  Postponement 

Frank  Aguilar  v.  Department  of  the  Air  Force 
(DA07528311005,  June  11,  1984). 

10.1216  Closing  the  Record 

Frank  Alshouse  v.  Department  of  the  Treasury 
(SF07528111907,  June  7,  1984). 

10.1217  Service 

Robert  C.  Smallwood  v.  Office  of  Personnel  Man- 
agement (DA831L8210331,  June  15,  1984). 

10.122  Bias 

Loxie  D.  Bradley  v.  Department  of  the  Navy 
(SF07528310739,  June  18,  1984). 


Margaret  A.  Cheeseman  v.  Office  of  Personnel  Man- 
agement (PH08318310675,  June  5,  1984);  Mary 
E.  Gould  v.  Department  of  the  Air  Force 
(DA07528310638,  June  15,  1984);  Percy  J.  Hazel- 
ton  v.  U.S.  Postal  Service  (DA07528210010,  June 
7,  1984). 


10.123  Disqualification 

Arthur  Anderson  v.  Department  of  Agriculture 
(DE07528010123COMP,  June  25,  1984). 

10.124  Amicus  Briefs 


Compliance 


10.130  Board  Review  of  Initial  Decision 


Mary  E.  Gould  v.  Department  of  the  Air  Force 
(DA07528310638,  June  15,  1984);  Percy  J.  Hazel- 
tun  v.  U.S.  Postal  Service  (DA07528210010, 

June  7,  1984);  Robert  S.  Luciano  v.  Office  of  Per- 
sonnel Management  (NY831L8210580,  June  18, 
1984). 

Decision 


Edward  Dowd  v.  Department  of  Health  and  Human 
Services  (BN531D8210125.  June  18,  1984). 

10.131  Board  Reopening 

James  H.  Berry  v.  Department  of  Energy 
(DC03518210050,  June  5.  1984). 
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10.132 


10.1321 


10.1322 


10.1323 

10.133 


Petition  for  Review 

James  H.  Berry  v.  Department  of  Energy 
(DC03518210050,  June  5,  1984);  Douglas  Dancer 
v.  U.  S.  Postal  Service  (DA07528210602,  June  8, 
1984). 

Filing  Requirements 

Virgil  Givens  v.  De  part  merit  of  the  Air  Force 
(DA075282 10305,  June  29,  1984);  Briscoe  S. 
Wooten  v.  Government  Printing  Office 
(DC07528210015COMP,  June  18,  1984). 

Criteria 

Frank  Aguilar  v.  Department  of  the  Air  Force 
(DA07528311005,  June  11,  1984);  James  H.  Berry 
v.  Department  of  Energy  (DC03518210050,  June  5, 
1984);  William  J.  D'Urso  v.  Office  of  Personnel 
Management  (DC08318310591,  June  1,  1984); 
Leara  Denson  v.  Department  of  Health  and 
Human  Services  (AT04328310037,  June  18,  1984); 
Edward  Dowd  v.  Department  of  Health  and 
Human  Services  (BN531D8210125,  June  18, 

1984);  James  J.  Dowd  v.  Department  of  Energy 
(BN0351 821 0229,  June  15,  1984);  Luciano  H. 
Gonzalez  v.  Department  of  the  Navy 
(DA07528210568,  June  7,  1984);  Mary  E.  Gould 
v.  Department  of  the  Air  Force  (DA07528310638, 
June  15,  1984);  Maureen  Harris  v.  Veterans  Ad- 
ministration (BN07528310176,  June  5,  1984); 
Carolyn  A.  Hubbard  v.  Office  of  Personnel  Man- 
agement (DA831L8210374,  June  8,  1984);  George 
W.  Hubbard  v.  Department  of  Energy 
(SF03518310079,  June  15,  1984);  Mamoru 
Ishikawa  v.  Department  of  Labor 
(DC03518210473,  June  7,  1984);  Stephen 
Journiette  v.  Veterans  Administration 
(PH07528210347,  June  5,  1984);  Thomas  J.  Kane 
v.  Defense  Logistics  Agency  (PH07528210665, 

June  18,  1984);  Matthew  J.  Keppinger,  Jr.  v. 
Department  of  the  A ir  Force  (DA07528310991, 
June  15,  1984);  Donald  R.  McMahon  v.  Depart- 
ment of  the  Army  (SL03518210290,  June  7,  1984); 
Gayle  P.  Miller  v.  Consumer  Product  Safety 
Commission  (DC03518210404,  June  21,  1984); 
Laverne  Norwood  v.  Office  of  Personnel  Manage- 
ment (NY831L8310575,  June  8,  1984);  Robert  B. 
O’Connell  v.  Department  of  Health  and  Human 
Services  (DC03518310347,  June  11,  1984);  Thomas 
0.  Robinson  v.  Department  of  the  Army 
(SF07528310135,  June  12,  1984);  Elmer  R. 

Seevers  v.  Department  of  the  Air  Force 
(SF07528310381,  June  11,  1984);  Allen  D. 
Spradlin  v.  U.S.  Postal  Service  (CH07528310067, 
June  18,  1984);  Lillian  A.  Thompson  v.  Office 
of  Personnel  Management  (DC831L8310765,  June 
5,  1984);  Mary  B.  Thorman  v.  Office  of  Personnel 
Management  (AT831L8210196,  June  11,  1984); 
Fred  B.  Werley  v.  Office  of  Personnel  Management 
(AT08318210888,  June  18,  1984);  Kenneth  Wilson 
v.  U.S.  Postal  Service  (BN07528310170,  June  29, 
1984). 

Short  Form  Decisions  {See  “Short  Denials  and 
Dismissals”) 

Board  Review  Powers 


Cecil  R.  Gray  v.  Office  of  Personnel  Management 
( DC83 1 L83 1 0225,  June  1,  1984);  .John  Rogers  e. 
Consumer  Product  Safety  Com  mission 
(DC03518210651,  June  5.  1984);  Pout  B.  Woodall 
r.  Federal  Energy  Regulatory  Commission 
(DC07528210678,  June  13.  1984). 

10.140  Board  Opinion 

10.141  Content 

Richard  L.  Ree/I  v.  Department  of  Com  merer 
(DE03518210149,  June  26,  1984). 

10.142  Effective  Date 

10.143  Finality 

10.144  Reconsideration 

Andrew  McCabe  v.  Department  of  Transportation 
(NY075281F1233,  June  1,  1984). 

10.150  Judicial  Review 

10.200  Original  Jurisdiction 

10.210  Special  Counsel  Cases 

10.211  Complaints  for  Corrective  Action 

10.2111  Filing  of  Complaint 

10.2112  Rights  of  Employees  in  5 U.S.C.  1206(g) 

Disciplinary  Actions 

10.21121  Answer 

10.21122  Representation 

10.21123  Hearing 

10.2113  Party  Response  Rights 

10.2114  Powers  of  Board 

10.2115  Board  Decision 

10.2116  Judicial  Review 

10.212  Stays 

10.2121  Initial  Stay— Section  1208(a) 

10.21211  Filing  of  Request  for  Stay 

10.2122  Extension  of  Initial  Stay— Section  1208(b) 

10.21221  Filing  of  Request  for  Extension  of  Stay 

10.21222  Agency  Response 

10.2123  Indefinite  Stay— Section  1208(c) 

10.21231  Filing  of  Request  for  Indefinite  Stay 

10.21232  Opportunity  for  Comment 

10.212321  Special  Counsel 

10.212322  Agency 

10.2124  Powers  of  Board 

10.21241  Initial  Stay 

10.21242  Extension  of  Initial  Shay 

10.21243  Indefinite  Stay 

10.2125  Board  Decision 

10.2126  Judicial  Review 

10.213  Hatch  Act  Procedures 

10.2131  Filing  of  Letter  Charges 

10.2132  Resonse  Rights 

10.2133  Powers  of  Board 

10.2134  Board  Decision 

Special  Counsel  v.  Robert  Chidlow 
(HQ12068410002,  June  29,  1984). 

10.2135  Judicial  Review 

10.214  Intervention 

10.2141  Office  of  Personnel  Management 

10.2142  Others 

10.220  Administrative  Law  Judge  Cases 

10.221  Filing  of  Complaint 

10.222  Administrative  Law  Judge  Response 
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10.223  Procedural  Rights  (cross-reference  to  10.110) 

10.224  Presiding  Official 

10.2241  Administrative  Law  Judge 

10.2242  Merit  Systems  Protection  Board 

10.225  Powers  of  Board 

10.226  Decision 

10.2261  Recommended  Decision 

10.227  Judicial  Review 

10.230  Review  of  Rules  and  Regulations 

10.231  Office  of  Personnel  Management 

10.300  Cases  Heard  by  Administrative  Law  Judges 

Certain  Former  Community  Services  Administra- 
tion Employees  v.  Department  of  Health  and 
Human  Services  (AT03518210251,  June  18,  1984); 
Special  Counsel  v.  Robert  Chidlow 
(HQ12068410002,  June  29,  1984). 

10.400  Representation 

Leroy  Buchanan  v.  U.S.  Postal  Service 
(CH07528410071,  June  27,  1984). 

10.410  Pro  Se 

Bert  E.  Hall,  Jr.  v.  General  Services  Administra- 
tion (PH07528210099,  June  8,  1984). 

10.420  Attorney 

10.430  Other  Representation 

10.440  Conflict  of  Interest 

10.500  Ex  Parte  Conduct 
10.600  Substitution  of  Parties 

10.610  Death  of  Appellant 

10.700  Former  Adjudication 

10.710  Res  Judicata 

Matthew  J.  Keppinger,  Jr.  v.  Department  of  the  Air 
Force  (DA07528310991,  June  15,  1984). 

10.720  Estoppel 

Lave  me  Chisholm  r.  Defense  Logistics  Agency 
(PH 07528090043,  June  5,  1984);  Alex  M.  Crofoot 
v.  Government  Printing  Office  (DC0752821 1510, 
June  11,  1984);  Matthew  J.  Keppinger,  Jr.  v.  De- 
partment of  the  Air  Force  (DA07528310991, 

June  15,  1984);  Lei  and  Potter  v.  Office  of  Person- 
nel Management  (PH08318310624,  June  26,  1984). 

10.800  General  Board  Powers 

Arthur  Anderson  v.  Department  of  Agriculture 
(DE07528010123CGMP,  June  25,  1984);  Edward 
Crenny  v.  Office  of  Personnel  Management 
(CH08318310051ADD,  June  21,  1984);  Victor  K. 
Phillips  c.  Veterans  Administration 
(AT531D8310603,  June  18.  1984);  Richard  L. 

Reed  r.  Department  of  Commerce 
(DE03518210149.  June  26,  1984). 

10.810  Waiver  of  Board  Regulations 


Edward  G.  Armstrong  v.  Department  of  the  Navy 
(SF07528310473,  June  18,  1984);  Robert  Steel  v. 
Veterans  Administration  (NY07528210595, 

June  8,  1984). 

10.811  Untimeliness 

Edward  G.  Armstrong  v.  Department  of  the  Navy 
(SF07528310473,  June  18,  1984);  James  H.  Berry 
v.  Department  of  Energy  (DC03518210050,  June  5, 
1984);  Leroy  Buchanan  v.  U.S.  Postal  Service 
(CH07528410071,  June  27,  1984);  Virgil  Givens 
v.  Department  of  the  Air  Force  (DA07528210305, 
June  29,  1984);  Alvin  Lott  v.  U.S.  Postal  Service 
(DA07528310686,  June  5,  1984);  Juanita  Miller  v. 
U.S.  Marine  Corps  (DC07528310954,  June  25, 
1984);  Robert  N.  Thompson  v.  Department  of  the 
Air  Force  (DE07528210187,  June  25,  1984); 
Briscoe  S.  Wooten  v.  Government  Printing  Office 
(DC07528210015COMP,  June  18,  1984). 

10.820  Waiver  of  Non-Statutory  Requirements  in 
Board  Orders 

11.000000  Prohibited  Personnel  Practices 

Ernest  Clark  v.  Department  of  Health  and  Human 
Services  (SF07528090142,  June  18,  1984);  John  H. 
Kullenberg  v.  Veterans  A dministration 
(DA075284 10032,  June  29,  1984). 

11.100  Practices  Prohibited 

11.110  Personal  Favoritism 

11.111  Improper  Consideration  of  Employee  Information 

11.112  Willful  Deception  or  Obstruction  of  Competition 

11.113  Forced  Withdrawal  from  Competition 

11.114  Unauthorized  Employment  Preferences 

11.115  Nepotism 

11.120  Unauthorized  Political  Practices 

11.121  Political  Coercion 

11.122  Political  Reprisals 

11.130  Prohibited  Discrimination 

11.131  Age 

11.132  Race,  Color,  and  National  Origin 

11.133  Handicapping  Condition 

Oscar  Mayers  v.  Government  of  the  District  of 
Columbia  (DC07528110403,  June  7,  1984). 

11.134  Sex 

11.135  Religion 

11.136  Marital  Status 

11.137  Political  Affiliation 

11.140  Prohibited  Reprisal 

Arthur  Anderson  v.  Department  of  Agriculture 
(DE07528010123COMP.  June  25,  1984);  Robert 
M.  Clements,  Jr.  v.  Department  of  the  Navy 
(AT07528210457,  June  12,  1984);  Leara  Denson  v. 
Department  of  Health  and  Human  Services 
(AT04328310037,  June  18,  1984);  Stuart  Strom- 
feld  v.  Department  of  Justice  (NY07528110366, 
June  21,  1984). 

11.141  For  Exercising  Appeal  Rights 

11.150  Whistleblowers 
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Arth  ur  Anderson  v.  Department  of  Agriculture 
(DE07528010123COMP,  June  25,  1984). 

11.151  Actions  Against  Whistleblowers 

1 1.151 1 Definition  of  Gross  Waste  of  Funds 

11.1512  Definition  of  Mismanagement 

11.1513  Definition  of  Abuse  of  Authority 

11.152  Reprisals  Against  Whistleblowers 

11.160  Actions  Based  on  Non-Performance 

Related  Conduct 

11.161  Nexus  to  Efficiency  of  the  Service 

11.170  Actions  in  Violation  of  Merit  Systems  Principles 

11.171  Merit  Systems  Principles 

11.172  Implementation  of  Merit  Systems  Principles 

1 1.200  Burden  of  Proof 

Leara  Denson  r.  Department  of  Health  and  Human 
Services  (AT04328310037,  June  18,  1984). 

11.210  Definition  of  Personnel  Action 

11.220  Authority  to  Take  Action 

12.000000  Reductions  in  Force 

12.100  Actions 

12.110  Assignment 

Clay  V.  Brittain  r.  Department  of  the  Army 
(PH 03518090034,  June  18.  1984);  Phillip  T.  Chen 
v.  Department  of  Commerce 
(DC035181 10818ADD,  June  18.  1984);  Gale  M. 
Gilbert  r.  Department  of  Transportation 
(DA035181 10582,  June  5,  1984);  Mamoru 
Ishikawa  v.  Department  of  Labor 
(DC03518210473,  June  7,  1984);  Sidney  Johnson 
r.  Department  of  the  Interior  (DC03518210661, 
June  15,  1984);  Donald  R.  McMahon  r.  Depart- 
ment of  the  Army  (SL035 182 10290,  June  7,  1984); 
Gayle  P.  Miller  r.  Consumer  Product  Safety 
Commission  (DC03518210404,  June  21,  1984); 

John  M.  Scott  r.  National  Transportation  Safety 
Board  (DC035 182 10865,  June  8.  1984). 

12.111  Change  of  Positions  or  Reclassification  * 

12.112  Grade  Retention 

12.113  Pay  Retention 

12.114  Retreat  Rights 

Gale  M.  Gilbert  r.  Department  of  Transported  ion 
(DA0351 81 10582,  June  5,  1984);  Donald  R.  Mc- 
Mahon r.  Department  of  the  Army 
(SL03518210290.  June  7,  1984). 

12.115  Remedial  Actions 

12.116  Best  Offer 

12.120  Furlough 

12.130  Separation 

George  W.  Hubbard  r.  Department  of  Energy 
(SF0351 831 0079,  June  15.  1984);  Gayle  P.  Miller 
r.  Consumer  Product  Safety  Commission 
(DC03518210404,  June  21,  1984);  Robert  B.  O'Con- 
nell r.  Department  of  Health  and  Human  Services 
(DC0351 83 10347,  June  11,  1984);  Richard  L.  Reed 
r.  Department  of  Com  merce  (DE03518210149, 
June  26,  1984);  John  M.  Scott  r.  National  Trans- 
portation Safety  Board  (DC 035 182 10865,  June  8, 
1984). 


12.200  Retention  Standing 

Raymond  E.  Dodd  v.  Tennessee  Valley  Authority 
(AT035 1831 0073,  June  13,  1984);  Donald  R.  Mc- 
Mahon v.  Department  of  the  Army 
(SL03518210290,  June  7,  1984). 

12.210  Competitive  Area 

Otto  M.  W.  Neilson  III  e.  Federal  Highway  Ad- 
ministration (PH03518310107,  June  7.  1984); 
Robert  B.  O'Connell  v.  Department  of  He  alth  and 
Human  Services  (DC03518310347,  June  11,  1984). 

12.220  Competitive  Level 

Gale  M.  Gilbert  v.  Departme  nt  of  Transportation 
(DA035181 10582,  June  5,  1984);  Sidney  Johnson 
v.  Department  of  the  Interior  (DC035 182 10661. 
June  15,  1984). 

12.230  Retention  Register 

12.231  Tenure  of  Employment 

12.232  Veterans  Preference 

12.233  Performance  Ratings 

12.300  Transfer  of  Functions 

Certain  Former  Community  Sendees  Administra- 
tion Employees  v.  Department  of  Health  and 
Human  Services  (AT03518210251,  June  18.  1984); 
James  J.  Dowd  v.  Department  of  Energy 
(BN 035 182 10229,  June  15.  1984);  George  IF.  Hub- 
bard v.  Department  of  Energy  (SF035 1831 0079. 
June  15,  1984);  Otto  M.  W.  Neilson  III  v.  Federal 
Highway  Administration  (PH03518310107,  June 
7,  1984). 

12.310  Transfer  of  Employees 

Certain  Former  Community  Services  Administra- 
tion Employees  v.  Department  of  Health  and 
Human  Services  (AT03518210251,  June  18,  1984). 

12.400  Procedural  Rights  and  Requirements 

Clay  V.  Brittain  v.  Department  of  the  Army 
( P H 035 1 8090034,  June  18,  1984);  Certain  Former 
Community  Services  Administration  Employees 
r.  Department  of  Health  and  Human  Sendees 
(AT03518210251,  June  18,  1984);  Phillip  T.  Chen 
v.  Department  of  Commerce  (DC035181 10818ADD. 
June  18,  1984);  Donald  R.  McMahon  v.  Depart- 
ment of  the  Army  (SL035 182 10290,  June  7,  1984). 

12.410  Notice 

12.411  General 

12.412  Specific 

12.420  Appeals 

12.421  Burden  of  Proof 

James  J.  Dowd  v.  Department  of  Energy 

(BN035 182 10229,  June  15,  1984);  Sidney  John- 
son r.  Department  of  the  Interior 
(DC03518210661,  June  15,  1984). 

12.422  Premature  Reduction  in  Force  Appeal 

John  Rogers  v.  Consumer  Product  Safety  Commis- 
sion (DC03518210651,  June  5,  1984). 


41 


12.430  Restoration  by  Agency 

12.440  Reemployment  Priority  List 

12.500  Justification 

George  W.  Hubbard  v.  Department  of  Energy 
(SF03518310079,  June  15,  1984). 

12.510  Lack  of  Work 

James  J.  Dowd  v.  Department  of  Energy 
(BN03518210229,  June  15,  1984). 

12.511  Contracting  Out 

12.520  Shortage  of  Funds 

12.530  Reorganization 

Clay  V.  Brittain  v.  Department  of  the  Army 
(PH03518090034,  June  18,  1984);  Robert  B.  O’Con- 
nell v.  Department  of  Health  and  Human  Services 
(DC03518310347,  June  11,  1984). 

12.531  Invalid  Reorganization 

12.540  Reclassification 

12.550  Exercise  of  Reemployment  or 
Restoration  Rights 

12.560  Challenges  to  Bona  Fides 

Clay  V.  Brittain  v.  Department  of  the  Army 
(PH03518090034,  June  18,  1984). 

12.561  Personal  Reasons 

12.562  Job  Conditions 

13.000000  Regulations  Review 

13.100  Office  of  Personnel  Management  Rules 
and  Regulations 

13.110  Facial  Invalidity 

13.120  Agency  Implementation 

14.000000  Remedies 

14.100  Reinstatement 

14.110  Backpay 

Robert  M.  Clements,  Jr.  v.  Department  of  the  Nary 
(AT07528210457,  June  12,  1984);  Steren  C.  Novak 
v.  Department  of  the  Treasury  (DC07528010180, 
June  5,  1984);  Thomas  O.  Robinson  r.  Department 
of  the  Army  (SF07528310135,  June  12,  1984); 
Henry  Tanaka  r.  Department  of  the  Nary 
(SF07528310321,  June  12,  1984). 

14.200  Civil  Penalty 

14.210  Damages 

14.300  Cease  and  Desist  Order 
14.400  Corrective  Action 

Willie  Haskins  r.  Federal  Aviation  Administration 
(DC07528210812,  June  29,  1984). 

14.500  Attorney  Fees 


Margaret  A.  Cheeseman  v.  Office  of  Personnel  Man- 
agement (PH08318310675,  June  5,  1984);  Kenneth 
L.  Davis  v.  U.S.  Postal  Service 
(AT07528211345ADD,  June  25,  1984);  Leverett 
Edwards  v.  Office  of  Personnel  Management 
(DA08318010182ADD,  June  7,  1984);  Richard  A. 
Fekete,  et  al.  v.  Departmvt  of  Justice 
(PH07528310008,  June  11,  1984). 

14.510  Statutory  Authorization 

Edward  Crenny  v.  Office  of  Personnel  Management 
(CH08318310051ADD,  June  21,  1984). 

14.520  Interest  of  Justice 

Phillip  T.  Chen  v.  Department  of  Commerce 
(DC03518110818ADD,  June  18,  1984);  Richard  A. 
Fekete,  et  al.  v.  Department  of  Justice 
(PH0752831 0008,  June  11,  1984);  Vincent  A. 
Froehlich,  Jr.  v.  Department  of  the  Treasury 
(PH07528110476ADD,  June  11,  1984);  Samuel 
E.  Miller  v.  Department  of  Health  and  Human 
Services  (SF07528110019ADD,  June  18,  1984). 

14.521  Prohibited  Personnel  Practices 

14.522  Clearly  Without  Merit 

Phillip  T.  Chen  r.  Department  of  Commerce 
(DC03518110818ADD,  June  18,  1984);  Richard  A. 
Fekete,  et  al.  r.  Department  of  Justice 
(PH0752831 0008,  June  11,  1984);  Vincent  A. 
Froehlich,  Jr.  r.  Department  of  the  Treasury 
(PH 07528 110476ADD,  June  11,  1984). 

14.523  Bad  Faith 

Samuel  E.  Miller  r.  Department  of  Health  and 
Human  Services  (SF075281 10019ADD,  June 
18,  1984). 

14.5231  Harassment 

14.5232  Improper  Pressure 

14.524  Gross  Procedural  Error  by  Agency 

14.525  Agency  Direct  or  Indirect  Knowledge  of  Lack  of 

Merit 

Samuel  E.  Miller  r.  Department  of  Health  and 
Human  Service! < (SF075281 10019ADD.  June  18, 
1984). 

14.526  Employee-Initiated.  Claims 

14.527  Agency-Initiated  Claims 

14.530  Prevailing  Party 

Richard  A.  Fekete,  et  al.  v.  Department  of  Justice 
(PH 075283 10008,  June  11,  1984);  Vincent  A. 
Froehlich,  Jr.  v.  Department  of  the  Treasury 
(PH075281 10476 ADD.  June  11.  1984);  Samuel  E. 
Miller  v.  Department  of  Health  and  Human 
Services  (SF075281 10019ADD.  June  18,  1984). 

14.540  Incurred 

14.541  Attorney-Client  Relationship 

14.550  Reasonableness  of  Fees 

14.560  Timeliness  of  Fee  Motion 

Allen  L.  Saber  v.  Department  of  Transportation 
(NY075281F1405,  June  8.  1984). 
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Burden  of  Proof 


14.570 


.110 

111 

15.120 


15.121 


15.122 


15.130 


15.131 

15.1311 


15.13111 


Filing  Requirements 


1 5. 13112 


Allen  L.  Saber  r.  Department  of  Transportation 
(NY075281F1405,  June  8.  1984). 

14.600  Settlement 

14.700  Mitigation  of  Penalty 


Carolyn  A.  Hnhbaril  r.  Office  of  lJerson nel  Managi 
ment  (DA831L8210374,  .June  8,  1984);  Lillian  A 
Thompson  r.  Off  ice  of  Personnel  Management 
(DC831L8310765,  June  5.  1984);  Mary  H.  Thur- 
man r.  Office  of  Personnel  Management 
(AT831L8210196,  June  11.  1984). 


Harry  L.  Boese  r.  Department  of  the  Air  Force 
(SF075282 10286,  June  18,  1984);  Robert  F. 
Fields  r.  Veterans  Administration 
(PH07528210015,  June  7,  1984);  Jacqueline  E. 
He  melt  r.  Vetera  ns  A d m in  istrat  ion 
(DA07528310639,  June  1,  1984);  Andrew  C. 
Stancil  r.  Department  of  the  Air  Force 
(AT07528310839,  June  5,  1984). 


15.13113  Parties 

15.132  On  Application  of  Agency 

15.1321  Appeal  to  Merit  Systems  Protection  Board 

15.13211  Scope  of  Re v i e w 

15.13212  Burden  of  Proof 

15.13213  Parties 

15.1322  Remand  to  Office  of  Personnel  Management 

15.133  Physical  or  Mental  Condition 


15.000000  Retirement 

15.100  Retirement  Requirements 

Leland  Potter  r.  Office  of  Personnel  Management 
(PH 083 183 10624,  June  26,  1984). 


Lillian  A.  Thompson  v.  Office  of  Personnel  Manage- 
ment (DC831L83 10765,  .June  5,  1984). 

15.1331  Type  of  Evidence 

15.134  Impact  on  Performance,  Attendance,  and  Conduct 

15.135  Total  Disability 


Early  Retirement 

Reorganization,  Reduction  in  Force,  Transfer  of 
Function 

Credit  for  Service 


Sergio  A.  Delgado  r.  Office  of  Personnel  Manage- 
ment (SF831L8210980,  June  21.  1984);  Robert  C. 
Smallwood  v.  Office  of  Personnel  Management 
(DA831L8210331,  -June  15,  1984). 


William  J.  D'Urso  r.  Office  of  Personnel  Manage- 
ment (DC08318310591,  June  1,  1984);  Morris 
Gottlieb  r.  Office  of  Personnel  Management 
(NY08318210189,  June  13,  1984);  Fred  T. 
Morgan  r.  Office  of  Personnel  Management 
(DE08318210148,  June  8,  1984);  Max  Wenk 
v.  Office  of  Personnel  Management 
(DC0831 821 0585,  June  8,  1984);  Fred  B.  Werley 
r.  Office  of  Personnel  Management 
(AT08318210888,  June  18,  1984). 

Law  Enforcement  Officers  and  Firefighters 

William  J.  D’Urso  v.  Office  of  Personnel  Manage- 
ment (DC083 183 10591,  June  1,  1984);  Fred  T. 
Morgan  r.  Office  of  Personnel  Management 
(DE08318210148,  June  8,  1984). 

Covered  Positions 

Fred  T.  Morgan  r.  Off  ice  of  Personnel  Management 
(DE08318210148,  June  8,  1984). 

Disability  Retirement 

Sergio  A.  Delgado  r.  Office  of  Personnel  Manage- 
ment (SF831L82 10980,  June  21,  1984);  Mary  C. 
Rhodes  r.  Department  of  the  Interior 
( A F 075283 1 0343,  June  8,  1984). 

On  Application  of  Employee 

Appeal  to  Merit  Systems  Protection  Board 

John  T.  Crowder  e.  Off  ice  of  Personnel  Manage- 
ment (SF831L8210754,  June  13,  1984);  Robert  S. 
Luciano  e.  Office  of  Person  net  Management 
(N  Y 83 1L82 10580,  June  18.  1984). 

Scope  of  Review 


15.136 

15.1361 

15.13611 

15.13612 

15.13613 

15.1362 

15.137 

15.138 

15.139 

15.140 

15.141 

15.142 
15.150 
15.160 


15.210 


15.211 


15.212 

15.220 


15.230 


Agency  Obligation  to  Accommodate 

Reassignment 

Vacant  Position 

Same  Grade  or  Pay 

Same  Commuting  Area 

Agency  Decision  Not  to  Reassign 

Employee  Refusal  of  Offer  of  Assignment 

Re-examination  and  Recovery 

Five-Year  Service  Requirement 

Mandatory  Separation 

Law  Enforcement  Officers  and  Firefighters 

Air  Traffic  Controllers 

Retirement  Contributions 

Optional  Retirement 

15.200  Annuities 


Margaret  A.  Cheese  man  r.  Office  of  Personnel  Man- 
agement (PH 083 1831 0675,  June  5,  1984);  Lenerett 
Edwards  m Office  of  Personnel  Management 
(DA 083 1801 01 82 ADD,  June  7,  1984);  Morris 
Gottlieb  r.  Office  of  Personnel  Management 
(NY08318210189,  June  13,  1984). 

Determinations  of  Annuities 

Leverett  Edwards  v.  Office  of  Personnel  Manage- 
ment (DA08318010182ADD,  June  7,  1984);  Leland 
Potter  ik  Off  ice  of  Personnel  Management 
(PH 083 183 10624,  June  26,  1984). 

Effects  of  Federal  Employee’s  Compensation 
Act  Payments 

Forfeiture 

Recovery  of  Annuity  Overpayments 

Appeal  to  Merit  Systems  Protection  Board  by 
Annuitant 

Survivor  Annuities 


15.240 


Margaret  A.  Cheeseman  v.  Office  of  Personnel  Man- 
agement (PH08318310675,  June  5,  1984);  Faie 
Slater  v.  Office  of  Personnel  Management 
(DA08318310728,  June  18,  1984);  Lillian  D. 
Timbers  v.  Office  of  Personnel  Management 
(DC08318410124,  June  5,  1984). 

15.300  Involuntary  Retirement 

15.400  Jurisdiction 

John  T.  Crowder  v.  Office  of  Personnel  Management 
(SF831L8210754,  June  13,  1984). 

15.410  Administrative  Action  or  Order 

16.000000  Special  Counsel 

16.100  Investigatory  Authority 

16.110  Investigation  of  Prohibited  Personnel  Practices 
16.120  Investigation  of  Whistleblower  Allegations 

16.130  Investigation  of  Political  Activities 

16.131  Hatch  Act  Violations 

16.1311  Federal  Employees 

16.1312  District  of  Columbia  Employees 

16.1313  State  and  Local  Employees 

16.140  Investigation  of  Information  Withholding 

16.150  Investigation  of  Civil  Service  Violations 

16.200  Prosecution 

16.210  Referral  to  Agency  Heads 

16.211  Administrative  Appeals  Procedures 

16.212  Reports 

16.213  Settlement 

16.214  Non-Duplication  Policy 

16.220  Corrective  Action 

16.221  Reasonable  Grounds  to  Believe 

16.222  Request  to  Order  Corrective  Action 

16.230  Stays 

16.231  Reasonable  Grounds 

16.232  Burden  of  Proof 

16.2321  Section  1208(a)— 15  Days 

16.2322  Section  1208(b) — 30  Days 

16.2323  Section  1208(c)— Indefinite 

16.240  Intervention  Before  Merit  Systems  Protection 

Board 

16.250  Disciplinary  Actions  Against  Employees 

16.251  Arbitrary  and  Capricious  Withholding 

16.252  Financial  Privacy  Violations 

16.253  Hatch  Act  Violations 

Si>ecial  Counsel  r.  Robert  Chidlow  (HQ  120684 10002, 
June  29,  1984). 

16.2531  Federal  Employees 


Special  Counsel  v.  Robert  Chidlow  (HQ12068410002, 
June  29,  1984). 

16.2532  District  of  Columbia  Employees 

16.2533  State  and  Local  Employees 

16.254  Prohibited  Personnel  Practices 

16.255  Federal  Employee  Flexible  and  Compressed  Work 

Schedules  Act  Violation 

16.300  Filing  of  Complaints  Before  Special  Counsel 

16.310  Place  of  Filing 

16.320  Form  and  Contents 

16.330  Withdrawals 

16.340  Protection  of  Complainant’s  Identity 

17.000000  Suitability  and  Fitness  for  Duty  Examination 

17. 100  Criteria  Considered  in  Suitability  Determination 

17.110  Delinquency  or  Misconduct  in  Prior 

Employment 

17.120  Criminal,  Dishonest,  Infamous,  or  Notoriously 
Disgraceful  Conduct 
17.130  Falsification  or  Fraud 

17.140  Alcoholism 

17.150  Drug  Abuse 

17.160  Loyalty 

17.170  Statutory  Disqualifications 

17.180  Additional  Factors 

17.181  Nature  of  Position 

17.182  Nature  and  Seriousness  of  Conduct 

17.183  Circumstances  Surrounding  Conduct 

17.184  Recency  of  Conduct 

17.185  Age  of  Applicant  or  Appointee  at  Time  of  Conduct 

17.186  Contributing  Social  or  Environmental  Conditions 

17.187  Rehabilitation  Efforts 

17.200  Standard  Applied  In  Suitability  Determination 

17.210  Efficiency  of  the  Service 

17.211  Nexus 

17.300  Consequences  of  Negative 
Suitability  Determination 

17.310  Disqualification 

17.320  Removal 

17.330  Debarment 

17.400  Fitness  for  Duty  Examination 

17.410  Psychiatric  Examination 

17.420  Physical  Examination 

18.000000  Employment  Practices 
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PUBLICATION  SERVICES 
The  Digest 

77ie  Digest  is  a monthly  publication 
containing  summaries  of  Board  orders 
and  a list  of  other  Board  orders  and  issu- 
ances. It  is  available  from  the  Superin- 
tendent of  Documents,  under  stock  num- 
ber 062-000-80001-1,  either  by 
subscription  or  purchase  inquiries  to: 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washing- 
ton, D.C.  20401. 

Initial  Decisions 

Initial  decisions  made  in  the  regional 
offices  are  available  on  microfiche.  To 
subscribe  to  the  microfiche  “Federal  Em- 
ployee Appeals  Decisions”  at  $150  per 
year  for  microfiche  and  index,  contact 
the  National  Technical  Information  Serv- 
ice (NTIS),  5285  Port  Royal  Road, 
Springfield,  Virginia  22161.  The  stock 
number  is  PB84-922700. 

Also  available  through  NTIS,  under 
stock  number  PB83-922750,  is  micro- 
fiche of  the  more  than  11,000  initial  deci- 
sions which  the  Board’s  regional  offices 
issued  in  connection  with  the  August 
1981  air  traffic  controller  strike.  A 
paper  index  consisting  of  a subject 
section  and  lead-case  section  is  included. 
The  cost  of  this  microfiche/index, 
“Federal  Employee  Appeals  Decisions, 
Air  Traffic  Controller  Cases,”  is  $150. 


Published  Board  Decisions 
and  Index 

Decisions  of  the  United  States  Merit 
Systems  Protection  Board,  volumes  1 
through  11,  covering  the  period  January 
11,  1979  through  September  30,  1982. 
have  been  published.  These  volumes  are 
a compilation  of  final  actions  taken  by 
the  Board  and  precedential  interlocutory 


decisions.  An  index  using  the  Board’s 
key  number  system  is  included. 

Volumes  5,  6,  and  7,  each  including  a 
multi-part  index,  are  available  from  the 
Superintendent  of  Documents  for  $40  for 
the  three-volume  set.  These  volumes 
cover  the  period  January  1,  1981 
through  September  30,  1981,  and  their 
stock  number  is  062-000-00011-2.  Also 
available  from  the  Superintendent  of 
Documents  are  volumes  8 through  11, 
covering  the  period  October  1,  1981 
through  September  30,  1982.  Their  stock 
number  is  062-000-00014-7,  and  the  cost 
is  $53  for  the  four-volume  set.  Volumes  1 
through  4,  which  cover  the  period  Janu- 
ary 11,  1979  through  December  31.  1980. 
are  no  longer  in  print. 

Copies  of  Decisions  and  Orders 

Copies  of  specific  initial  decisions  and 
Board  orders  may  be  obtained  by 
writing  to  the  Research  Services 
Division,  Office  of  the  Secretary,  Merit 
Systems  Prqtection  Board,  Room  828, 
1120  Vermont  Avenue,  N.W., 
Washington,  D.C.  20419.  Requests 
should  include  the  appellant’s  name,  the 
docket  number,  and  the  date  of  the 
decision  or  order. 

Persons  interested  in  Board  issuances 
are  invited  to  visit  the  Research  Services 
Division,  Monday  through  Friday,  8:30 
a.m.  to  5 p.m.,  where  the  initial  deci- 
sions, Board  orders,  publications,  and 
microfiche  described  above  are  available 
for  viewing. 


DEFINITIONS 

These  definitions  are  provided  for  clar- 
ification purposes  only  and  are  not  in- 
tended to  convey  the  strict  legal 
meaning  of  the  terms. 

Addendum  Decision — an  addendum  de- 
cision deals  with  attorney  fees. 


Deciding  Official — the  official  who  ren- 
ders the  agency’s  decision. 

Initial  Decision — the  regional  office  de- 
cision made  by  the  presiding  official  in 
response  to  a petition  or  appeal.  The 
initial  decision  becomes  final  in  35  days 
unless  a petition  for  review  is  filed  with 
the  Board  and  granted  or  the  Board 
reopens  on  its  own  motion.  In  those 
cases,  the  Board’s  decision  becomes  the 
final  decision.  If  the  petition  for  review 
is  denied,  the  initial  decision  becomes 
final  five  days  after  the  issuance  of  the 
denial. 

Petition  for  Appeal — the  request  filed 
with  a Board  regional  office  for  review 
of  an  agency  action. 

Petition  for  Review — the  request  filed 
with  the  three-member  Board  in  Wash- 
ington, D.C.,  for  review  of  an  initial  de- 
cision of  a presiding  official. 

Presiding  Official — any  person  desig- 
nated by  the  Board  to  preside  over  any 
hearing  or  make  a decision  on  the 
record.  The  presiding  official  referred  to 
in  The  Digest  summaries  is  usually  a 
Board  regional  office  official  designated 
by  the  Board  to  perform  these  duties. 

Proposing  Official — the  agency  official 
who  initiates  an  action  to  be  taken 
against  an  employee. 

Regional  Office—  the  Board  office  au- 
thorized to  receive  appeals  from  the  area 
where  the  appellant’s  duty  station  was 
located  when  the  agency  action  was 
taken.  The  Board  has  11  regional  offices. 

Voluntary  Expedited  Appeals  Proce- 
dure—& voluntary  alternative  procedure 
designed  to  adjudicate  relatively  simple 
non-precedential  appeals  in  an 
expedited,  informal  and  cost-effective 
way,  in  accordance  with  Board 
precedent. 
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FKDERAL  REGISTER 
ISSUANCES 


Vol.  49,  No.  109 
Tuesday,  June  5,  1984 

23276 


MERIT  SYSTEMS  PROTECTION  BOARD 
“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  49  FR  22596, 
May  30, 1984. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 

Tuesday,  June  5, 1984,  2:00  p.m. 

PLACE:  Eighth  Floor,  1120  Venrtont 
Avenue,  NW.,  Washington,  D.C.  20419. 

status:  Closed. 

CHANGES  IN  THE  MEETING:  The  following 
item  has  been  deleted  from  the  agenda: 
Kenton  R.  Champion  v.  Tennessee 
Valley  Authority,  MSPB  Docket  No. 
AT07528211034. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Robert  E.  Taylor, 

• Secretary,  (202)  653-7200. 

Dated:  June  1, 1984. 

Robert  E.  Taylor, 

Secretary. 


Vol.  49,  No.  124 
Tuesday,  June  26,  1984 

26166 

MERIT  SYSTEMS  PROTECTION 
BOARD 

Federal  Employees;  Review  of  Agency 
Actions  Taken  Under  5 USX.  4303; 
Opportunity  To  File  Amicus  Briefs  la 
Board  Proceedings 

AGENCY:  Merit  Systems  Protection 
Board. 

26167 

action:  Notice  of  opportunity  to  file 
amicus  briefs  in  certain  appeals  of 
agency  actions  taken  under  5 U.S.C. 
4303. 

summary:  The  Merit  Systems  Protection 
Board  provides  an  opportunity  to  file 
amicus  briefs  on  significant  issues  of 
law  common  to  a number  of  cases 
pending  before  the  Board  involving 
appeals  of  agency  actions  taken  under  5 
U.S.C.  4303. 

date:  Amicus  briefs  submitted  in 
response  to  this  notice  shall  be  filed 
with  the  Acting  Secretary  of  the  Board 
on  or  before  July  26,  1984. 


ADDRESS:  All  briefs  shall  be  captioned 
‘‘Chapter  43  Appeals,  No.  48  FR  000 
(1984)”  and  entitled  “Amicus  Brief."  All 
briefs  shall  also  contain  separate, 
numbered  headings  for  each  issue 
discussed.  The  original  and  fourteen  (14) 
copies  of  each  amicus  brief  submitted  in 
response  to  this  notice  shall  be  filed 
with  the  Office  of  the  Secretary  of  the 
Board  and  addressed  to  Paula  A. 

Latshaw,  Acting  Secretary,  Merit 
Systems  Protection  Board,  Attn:  Chapter 
43  Appeals,  1120  Vermont  Avenue,  NW., 
Washington,  D.C.  20419. 

FOR  FURTHER  INFORMATION  CONTACT. 
Paula  A.  Latshaw,  Acting  Secretary, 

Merit  Systems  Protection  Board,  (202) 
653-7200.  For  copies  of  the  Initial 
Decisions  in  the  referenced  cases, 
contact  Kathleen  O’Sullivan,  Director, 
Research  Services  Divisions,  Merit 
Systems  Protection  Board,  (202)  653- 
7132. 

SUPPLEMENTARY  INFORMATION:  The 

Merit  Systems  Protection  Board 
currently  has  before  it  numerous 
petitions  for  review  of  initial  decisions 
issued  by  the  Board’s  regional  offices  in 
appeals  taken  under  5 U.S.C.  4303.  The 
Board  has  identified  several  cases, 
listed  below,  which  address  significant 
issues  of  law  common  to  a large  number 
of  these  appeals  and  finds  it  appropriate 
to  provide  an  opportunity  for  the  filing 
of  amicus  briefs  addressing  these  issues. 
These  cases  include  the  following: 
Thomas  J.  Griffin  v.  Department  of  the 
Army,  MSPB  Docket  No. 

CH0752821063  (April  8,  1983); 

Montine  B.  Callaway  v.  Department  of 
the  Army,  MSPB  Docket  No. 
PH04328310029  (August  3,  1983); 

Jack  L.  Larrimore  v.  Department  of  the 
Treasury,  MSPB  Docket  No. 
AT04328310090  (October  24, 1983): 
Leroy  Sandland  v.  General  Services 
Administration,  MSPB  Docket  No. 
PH04328310205  (November  22, 1983): 
Lenwood  L.  Buggie  v.  Department  of 
Health  and  Human  Services,  MSPD 
Docket  NO.  NY04328210249  (July  9. 
1982); 

Dze  K.  Kao  v.  Department  of  the  Army, 
MSPB  Docket  No.  SE04328310109 
(January  31,  1984); 

Moses  B.  Sanchez  v.  Department  of  the 
Air  Force,  MSPB  Docket  No. 
DE04328310102  (June  27, 1983); 

Janet  Hill  v.  Department  of  Health  and 
Human  Services,  MSPB  Docket  No. 
DC04328310306  (September  26,  1983). 
(A  petition  for  review  is  not  pending 
in  this  case  but  the  case  is  before  the 
Board  pursuant  to  the  Board’s  remand 
motion,  which  was  granted  by  the  U.S. 
Court  of  Appeals  for  the  Federal 
Circuit.) 

This  notice  represents  the  Board’s 
offer  to  receive  and  consider  amicus 
briefs  from  interested  parties  on  the 


issues  relevant  to  these  appeals 
including: 

I.  Proof  of  a Performance  Appraisal 
System  Reviewed  and  Approved  by  the 
Office  of  Personnel  Management  (OPM) 

A.  Whether  the  agency's  compliance 
with  5 U.S.C.  4304  (which  requires  OPM 
to  review  each  agency’s  performance 
appraisal  system  and  determine  whether 
it  meets  statutory  requirements)  and  5 
CFR  430.301  (1983)  (which  required 
agencies  to  implement  approved 
performance  appraisal  systems  by 
October  1, 1981)  is  an  element  of  proof 
in  an  action  taken  under  5 U.S.C.  4303? 

B.  If  so,  what  burden  of  proof  and 
evidentiary  standards  are  applicable  to 
the  issue  of  the  agency’s  compliance 
with  5 U.S.C.  4304  and  5 CFR  430.301 
(1983)?  [For  example,  is  compliance  with 
these  provisions  an  element  of  the 
agency's  prima  facie  case,  a rebuttal 
presumption,  or  an  affirmative  defense 
subject  to  one  of  the  standards  in  5 
U.S.C.  7701(c)(2);  and  what  evidentiary 
standard  is  applicable?) 

C.  When  an  agency  brings  an  action 
under  5 U.S.C.  4303  after  October  1,  1981 
[the  date  agencies  were  required  by  5 
CFR  430.301  (1983)  to  implement  an 
OPM-approved  performance  appraisal 
system],  under  what  circumstances,  if 
any,  should  the  Board  consider  the 
action  under  the  standards  of  5 U.S.C. 
Chapter  75  in  the  absence  of  proof  of 
compliance  with  these  provisions? 

II.  Absolute  Performance  Standards 

A.  Under  what  circumstances,  if  any, 
does  a performance  standard  which  is 
absolute  (i.e„  allows  for  no  errors  or 
deviations)  violate  the  provision  of  5 
U.S.C.  4302(b)(1)  requiring  the 
establishment  of  performance  standards 
“which  will,  to  the  maximum  extent 
feasible,  permit  accurate  evaluation  of 
job  performance  on  the  basis  of 
objective  criteria  . . .”? 

B.  If  the  Board  finds  that  an  agency 
action  is  partly  based  on  an  absolute 
performance  standard  which  does  not 
comply  with  5 U.S.C.  4302(b)(1),  should 
the  Board  consider  the  lack  of 
compliance  under  the  harmful 
procedural  error  standard  [5  U.S.C. 
7701(c)(2)(A)],  or  should  the  Board  find 
that  the  agency's  charges  based  on  that 
standard  cannot  be  considered  because 
the  action  is  not  in  accordance  with  law 
under  5 U.S.C.  7701(c)(2)(C)? 

C.  If  an  agency  action  is  based  solely 
on  an  absolute  standard  or  standards 
found  not  in  compliance  with  5 U.S.C. 
4302(b)(1),  under  what  circumstances,  if 
any,  should  the  Board  consider  the 
agency  action  under  the  standards  of  5 
U.S.C.  Chapter  75? 
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III.  Multiple  Standards  Describing 
Minimally  Acceptable  Performance  for  a 
Critical  Element 

A.  Where  a performance  standard 
which  describes  minimally  acceptable 
performance  for  a critical  element 
contains  several  components,  does  a 
sustained  charge  of  unacceptable 
performance  on  one  component 
constitute  proof  that  the  employee’s 
performance  on  the  standard  or  critical 
element  as  a whole  was  unacceptable? 

B.  If  not,  what  factors  should  the 
Board  consider  in  determining  whether 
or  not  unacceptable  performance  on  a 
component  of  the  standard  constitutes 
unacceptable  performance  on  the 
standard  or  critical  element  as  a whole? 

IV.  Proof  of  an  Opportunity  To 
Demonstrate  Acceptable  Performance 
Under  5 U.S.C.  4302(b)(6) 

A.  Whether  the  agency's  compliance 
with  5 U.S.C.  4302(b)(6)  (which  requires 
the  agency  to  provide  an  employee  with 
an  opportunity  to  demonstrate 
acceptable  performance)  is  an  element 
of  proof  in  an  action  taken  under  5 
U.S.C.  4303? 

B.  If  so,  what  burden  of  proof  and 
evidentiary  standards  are  applicable  to 
the  issue  of  the  agency’s  compliance 
with  5 U.S.C.  4302(b)(6)?  [For  example, 
is  compliance  with  this  provision  an 
element  of  the  agency’s  prima  facie 
case,  a rebuttal  presumption  or  an 
affirmative  defense  subject  to  one  of  the 
standards  in  5 U.S.C.  7701(c)(2);  and 
what  evidentiary  standard  is 
applicable?] 

C.  When  an  agency  brings  an  action 
under  5 U.S.C.  4303,  under  what 
circumstances,  if  any,  should  the  Board 
consider  tbe  action  under  the  standards 
of  5 U.S.C.  Chapter  75  in  the  absence  of 
proof  of  compliance  with  5 U.S.C. 
4302(b)(6)? 
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V.  Modification  of  Agency  Actions 

A.  Whether  the  Board  has  the 
authority  to  modify  removal  or  demotion 
actions  taken  pursuant  to  5 U.S.C.  4303? 

B.  If  so,  under  what  standards? 

C.  Whether  the  Board  may  modify 
such  removal  or  demotion  actions  to 
suspensions  or  other  actions? 

Dated:  June  21, 1984. 

For  the  Board. 

Hertjert  E.  Ellingwood. 

Chairman. 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

5 CFR  Part  1201 

Appeals  Arbitration/Voluntary 
Expedited  Appeals  Procedures 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Amendment  of  interim  rules 
with  request  for  comments. 

summary:  The  Merit  Systems  Protection 
Board  amends  it  interim  rules  governing 
its  appeals  arbitration  procedures  for 
resolving  matters  subject  to  the 
appellate  jurisdiction  of  the  Board.  The 
amendments  change  the  interim 
regulations  published  on  March  18, 1983 
at  48  FR  11399-11403  in  several  respects. 
The  primary  change  amends  5 CFR 
1201.220  to  provide  that  the  standards 
for  filing  petitions  for  review  under  the 
expedited  process  reflect  the  same 
standards  as  those  that  apply  to  the 
formal  procedure.  This  change 
accommodates  the  Board’s  intent  to 
ensure  that  both  procedures  reach  the 
same  result  regardless  of  the  forum.  The 
second  amendment  changes  the  title  of 
the  procedure  from  Appeals  Arbitration 
to  Voluntary  Expedited  Appeals 
Procedure.  This  change  is  made  to 
reflect  the  increased  similarity  to  the 
Board’s  formal  procedure  brought  on  by 
the  amendment  to  the  petition  for 
review  criteria.  Furthermore,  the  title 
change  will  eliminate  possible  confusion 
between  the  Board’s  expedited  process 
and  labor  or  grievance  labor  arbitration 
practices. 

The  third  changes  conoems  the  time 
allotted  to  the  Board  for  the 
adjudication  of  timely  filed  petitions  for 
review.  S CFR  1201.221  is  amended  to 
provide  the  Board  thirty-fi ve  days  to 
adjudicate  the  appeal,  from  the  date  of 
•the  certification  of  the  file  to  the  date  of 
issuance  of  the  final  Board  order. 

Technical  changes  necessary  to 
conform  the  above  amendments  are  also 
included  in  this  notice. 

DATES:  Interim  rule  effective  June  29, 
1984  through  September  18, 1984; 
comments  must  be  received  on  or  before 
July  30,  1984.  Appeals  postmarked  June 
29, 1984,  or  after  will  he  subject  to  these 
amended  regulations. 
address:  Comments  may  be  mailed  or 
delivered  to:  Paul  E.  Trayers,  Legislative 
Counsel,  Office  of  the  Legislative 
Counsel,  Merit  Systems  Protection 
Board,  1120  Vermont  Avenue,  NW„ 
Washington,  D.C.  20419. 

FOR  FURTHER  INFORMATION  CONTACT: 


Paul  EL  Trayers,  Legislative  Counsel, 
(202)  653-7175. 

SUPPLEMENTARY  INFORMATION: 

Background 

Upon  publication  of  this  notice,  the 
Merit  Systems  Protection  Board 
modifies  its  interim  rules  published  on 
March  18, 1983  at  48  FR  11399-11403. 
That  notice  inaugurated  the  Board’s 
Appeals  Arbitration  Pilot  Project  which 
was  designed  to  test  the  feasibility  of 
providing  for  an  expedited,  cost- 
effective  and  efficient  alternative 
dispute  resolution  system  for  the 
adjudication  of  routine,  nonprecedential 
appeals.  The  pilot  project  was  designed 
to  run  for  a minimum  of  one  year,  and  in 
a minimum  of  four  regional  offices: 
Chicago,  Denver,  Seattle  and  San 
Francisco. 

Based  on  comments  solicited  through 
that  notice,  training  seminars  and  the 
Board’s  own  internal  analysis  of  the 
pilot  project,  this  notice  amends  the 
interim  regulations  and  further  provides 
that  as  of  this  date  the  Boston  Regional 
Office  is  subject  to  these  regulations. 
Dallas  Regional  Office  came  into  the 
pilot  program  in  October,  1983.  The  pilot 
project  is  also  extended  to  September 
18, 1984,  at  which  time  the  Board  will 
review  the  desirability  of  maintaining  or 
modifying  this  procedure. 

Voluntary  Expedited  Appeals  Procedure 

All  appeals  filed  as  of  this  date  will  be 
subject  to  these  regulations  upon  mutual 
agreement  of  the  parties. 

The  amendments  include  a 
fundamental  legal  change  in  the  criteria 
used  to  satisfy  the  petition  for  review 
requirements  contained  at  5 CFR 
1201.115  of  Subpart  B and  a change  in 
the  title  of  the  pilot  project  from  Appeals 
Arbitration  to  Voluntary  Expedited 
Appeals  Procedure.  These  changes  are 
made  based  on  recurring  comments 
solicited  from  the  general  public  and 
from  the  Board’s  own  internal  review  of 
the  pilot  program.  The  comments  and 
evaluations  showed  that  the  different 
criteria  for  petitions  for  review  raised 
concerns  as  to  whether  the  appeals 
arbitration  alternative  would  produce 
the  same  results  had  the  appeal  been 
processed  under  the  formed  procedure. 
The  purpose  of  the  original  expedited 
review  criteria  was  not  to  promote 
different  results  but  rather  to  provide 
the  Board  with  an  expedited  process  for 
the  issuance  of  a final  decision.  A 
review  of  the  awards  and  final  orders  to 
date  reflect  the  consistency  of  the 
deliberative  process  regardless  of  the 
procedure  used.  Nonetheless,  the  Board 
agrees  with  the  commentators  that 
separate  standards  of  review  could 
suggest  different  results.  Further,  the 
regulations  are  amended  to  extend  the 
Board’s  decisional  time  on  petitions  for 
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review  of  expedited  initial  decisions 
from  15  days  to  35  days  from  the  date 
the  file  is  certified  as  complete  to 
issuance  of  a final  decision.  This  time 
period  is  extended  to  provide 
Headquarters  attorneys  and  support 
staff  additional  time  to  prepare 
appropriate  draft  final  orders  for  the 
Board  members. 

The  third  substantive  change  deals 
with  the  title  of  the  pilot  project.  Most 
commentators,  including  the  OPM, 
Defense,  HHS  as  well  as  AFGE,  NFFE 
and  NAGE,  noted  that  use  of  the  term 
arbitration  would  be  confused  with  the 
labor  relations  arbitration  process. 
Although  it  is  recognized  that  the 
concept  of  arbitration  is  not  unique  to 
labor  management  relations, 
nonetheless  the  weight  of  arbitration 
experience  in  the  Federal  government  is 
primarily  derived  from  the  collective 
bargaining  obligation. 

In  addition,  the  amended  petition  for 
review  criteria  lessens  the  perceptions 
of  adjudication  distinction  between  the 
Board’s  formal  process  and  the 
expedited  system.  Combining  this 
change  with  the  elimination  of  the  term 
‘‘arbitration’*  permits  the  Board  to 
describe  the  pilot  project  in  a generic 
fashion.  The  term  “voluntary”  means 
that  both  parties  to  an  appeal  must 
volunteer  to  use  the  procedure:  if  either 
party  chooses  not  to  participate  in  the 
process,  the  formal  procedure  will 
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automatically  be  used.  The  term 
“expedited”  means  that  the  original 
design  feature  of  a 60-day  decisional 
deadline  for  the  issuance  of  an  initial 
decision  remains  as  it  had  under  the 
appeals  arbitration  procedure.  These 
amended  procedures  still  draw  from 
several  aspects  of  administrative 
practice  as  well  as  traditional 
arbitration  concepts  to  provide  a 
practical  alternative  in  the  resolution  of 
routine  appeals. 

By  offering  the  benefits  of  reduced 
costs  and  an  expedited  time,  the 
voluntary  expedited  appeals  procedure 
should  continue  to  present  an  attractive 
alternative  to  both  appellants  and 
agency  management.  As  a primary 
characteristic,  its  goal  will  be  the 
issuance  of  an  expedited  initial  decision 
within  60  days  from  the  date  of  the 
acknowledgment  order.  The  program  is 
being  conducted  on  a pilot  basis  in  the 
Chicago,  Dallas,  Denver,  San  Francisco 
and  Seattle  regional  offices.  Upon 
publication  of  these  regulations,  the 
Pilot  Project  will  be  extended  to  the 
Boston  Regional  Office.  The  experience 
under  the  new  procedure  is  being 
evaluated  to  determine  whether  it 
should  be  modified,  terminated,  or 
extended  to  other  regions. 


Filing  requirements  with  respect  to 
timeliness  and  content  of  the  appeal  are 
the  same  as  those  provided  by 
§ 1201.22(b)  of  the  Board’s  appellate 
regulations.  In  addition,  the  filing  may 
include  a statement  by  the  appellant  or 
representative  specifically  requesting 
that  the  matter  be  processed  under  this 
voluntary  expedited  appeals  procedure. 
The  appeal  and  election  will  be  filed 
with  the  appropriate  regional  office  of 
the  Merit  Systems  Protection  Board.  The 
appellant  may,  however,  elect  to  use  the 
expedited  procedure  anytime  within  ten 
days  of  the  date  of  the  Board’s  order  of 
a cknowledgment. 

The  agency  will  have  15  days  from  the 
date  of  Board's  order  of 
acknowledgment  to  file  its  designation 
of  representative  and  consent  form,  or  to 
decline  use  to  the  voluntary  expedited 
appeals  procedure.  Included  in  the 
consent  form  will  be  a summary  of  the 
facts  and  legal  issues.  Following  receipt 
of  the  designation  of  representative 
form,  the  regional  director  will  then 
decide  whether  to  accede  to  the  request 
to  use  the  expedited  procedure.  While 
the  parties'  request  will  be  given  great 
weight,  factors  influencing  the  decision 
are  whether  it  appears  likely  that  formal 
discovery  will  be  needed  for  a fair 
resolution  of  the  appeal,  whether  the 
petition  presents  novel  questions  of  law, 
whether  the  issues  are  overly  complex 
or  whether  the  region’s  caseload  and 
staffing  prohibit  further  processing  of 
cases  under  the  expedited  procedure. 

The  regional  director  or  his  designee 
may  at  any  time  prior  to  the  issuance  of 
the  expedited  initial  decision  convert 
the  appeal  to  the  formal  MSPB  appeal 
process. 

If  the  agency  consents  to  use  the 
expedited  procedure,  the  parties  will 
jointly  prepare  the  Joint  Appeals  Record-, 
(JAR)  including,  but  not  limited  to, 
statements  of  issues,  each  party’s 
statement  of  position  with  respect  to 
those  issues  limited  to  three  pages, 
requests  for  hearing,  witness  lists  with  a 
synopsis  of  proposed  testimony,  the 
agency  file  required  by  5 CFR  1201.25 
and  two  dates  mutually  agreed  upon  for 
the  hearing.  This  Record  will  be  filed 
with  the  regional  office  within  30  days 
from  the  date  of  the  Board’s  order  of 
acknowledgment. 

If  the  case  is  accepted  for  processing 
through  this  new  procedure,  a specially 
trained  presiding  official  from  the 
regional  office  will  adjudicate  the 
appeal.  The  hearing,  if  requested  by  the 
appellant,  may  be  held  at  the 
employment  site  and  be  scheduled 
within  a 15-day  period  following 
expiration  of  the  time  limit  for  the  filing 
of  the  Joint  Appeals  Record;  otherwise 
the  Record  will  close  on  a date  specified 
by  the  presiding  official.  In  any  event, 
the  Record  will  close  within  15  days 


from  expiration  of  the  time  limit  for  the 
filing  of  the  Joint  Appeals  Record. 

The  Director  of  the  Office  of 
Personnel  Management  and  the  Special 
Counsel  may  intervene  as  a matter  of 
right  in  those  appeals  that  meet  the 
criteria  of  5 U.S.C.  7701(d)  and  1206(i), 
respectively. 

Rules  of  procedure  are  to  be  liberally 
construed  to  promote  the  ultimate  goal 
of  an  expedited  resolution  of  the  appeal, 
with  full  disclosure  of  pertinent 
information  by  both  parties  in  the 
presentation  of  their  respective  sides  of 
the  appealed  action.  Therefore,  formal 
rules  as  to  admissibility  of  evidence, 
motions,  filings  of  briefs,  etc.,  will  not 
strictly  apply  to  the  voluntary  expedited 
process.  While  the  burdens  of  proof  will 
not  be  altered  in  any  way  by  the  new 
procedure,  determinations  as  to 
relevance,  reliability,  and  fairness  shall 
be  the  primary  consideration  for 
admission  of  evidence.  While  formal 
discovery  is  not  available,  the  parties 
must  include  all  known  relevant 
materials  with  their  submissions.  Every 
Federal  agency  is  obligated  to  make  its 
employees  available  on  official  duty 
status  to  furnish  sworn  statements  or  to 
appear  as  witnesses  when  requested  to 
do  so.  The  presiding  official  may  request 
the  production  of  additional  information 
or  witnesses  if  he  has  a reasonable 
basis  to  believe  it  will  aid  in  the 
resolution  of  the  matter.  In  the  event  a 
party  fails  to  cooperate,  the  presiding 
official  may  impose  appropriate 
sanctions. 

The  voluntary  expedited  appeals 
procedure  is  intended  to  foster  an 
environment  conducive  to  thednformal 
settlement  of  disputes  prior  to  the 
issuance  of  an  expedited  initial  decision. 
The  presiding  official  is  authorized  to 
explore  the  possibility  of  a settlement 
agreement  at  any  time  up  to  the  actual 
hearing.  However,  if  either  party  does 
not  wish  to  discuss  settlement,  the 
presiding  official  will  terminate  his 
involvement  in  these  discussions  and 
the  appeal  will  be  adjudicated.  If  a 
hearing  is  conducted,  it  will  be  informal 
in  nature. 

If  a settlement  agreement  has  been 
achieved,  the  parties  may  enter  such 
agreement  into  the  record  which  will 
stand  as  the  resolution  of  the  appeal. 

The  Board  will  retain  jurisdiction  to 
ensure  compliance.  If  the  parties  choose 
not  to  enter  the  settlement  into  the 
record,  the  Board  does  not  have 
jurisdiction  to  enforce  the  settlement. 

The  presiding  official  will  issue  an 
order  dismissing  the  appeal  with 
prejudice  when  settlement  occurs.  If 
settlement  is  not  achieved,  the  presiding 
official  will  adjudicate  the  appeal  and 
issue  an  .initial  decision  that  summarizes 
the  basic  issues,  findings  of  fact  and 
conclusions  of  law,  and  upholds,  sets 
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aside,  or  modifies  the  appealed  action. 
These  decisions  will  be  based  on 
authoritative  legal  precedents,  including 
Board  decisions,  but  will  not  be 
precedential  in  and  of  themselves  and, 
therefore,  may  not  be  cited  as  authority 
in  subsequent  cases. 

This  expedited  decision  is  subject  to 
full  review  by  the  Board.  The  standards 
of  review  are  the  same  as  those  under 
the  formal  appeals  process,  namely,  that 
new  and  material  evidence,  despite  due 
diligence,  was  not  available  when  the 
record  closed,  or  the  initial  decision  was 
based  on  an  erroneous  interpretation  of 
statute  or  regulation.  Any  party  to  the 
proceeding  may  file  a petition  for  review 
under  these  standards.  The  petition  for 
review  must  be  filed  and  received  by  the 
Board  within  35  days  of  the  expedited 
initial  decision  and  a supporting  brief 
limited  to  15  pages  must  accompany  the 
petition.  Opposition  briefs  of  no  more 
than  10  pages  may  be  filed  within  15 
days  of  the  Board's  forwarding  of  the 
petition  for  review.  The  Board  will  issue 
a final  decision  35  days  from  the  date 
the  file  is  certified  for  review. 

The  appellant  retains  the  right  of  filing 
an  appeal  from  the  Board’s  decision  in 
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the  U.S.  Court  of  Appeals  for  the  Federal 
Circuit. 

The  Board  has  found  that  good  cause 
exists  for  publication  of  these 
regulations  for  interim  effect  in  view  of 
the  public  interest  served  by  the 
immediate  availability  of  a voluntary 
expedited  appeals  procedure.  The  Board 
invites  public  comments  on  these 
regulations  through  July  30, 1984. 

Regulatory  Flexibility  Act 

The  Chairman,  Merit  Systems 
Protection  Board,  certifies  that  the  Board 
is  not  required  to  prepare  initial  or  final 
regulatory  analysis  of  this  proposed 
rule,  pursuant  to  section  603  or  604  of 
the  Regulatory  Flexibility  Act,  Because 
of  his  determination  that  this  rule  would 
not  have  a significant  economic  impact 
on  a substantial  number  of  small 
entities,  including  small  business,  small 
organizational  units  and  small 
governmental  jurisdictions. 

List  of  Subjects  in  5 CFR  Part  1201 

Government  employees. 

Accordingly,  the  Merit  Systems 
Protection  Board  proposes  to  amend  the 
interim  regulations  at  5 CFR  1201.21 
through  1202.25,  and  Subpart  G, 

$ 1201.200  through  1201.221,  as  follows: 

1.  The  authority  for  Part  1201  reads  as 
follows: 

Authority:  5 U.S.C.  1101  et  seq.,  unless 
otherwise  noted. 

2.  Section  1201.21  is  amended  by 


revising  paragraphs  (c)  and  (e)  to  read 
as  follows: 

§1201.21  Notice  of  appeal  rights. 

* * * * * 

(c)  A copy  of  the  appeal  form 
contained  in: 

(1)  Appendix  1 of  this  part  if  the 
appeal  will  be  filed  in  a regional  office 
where  the  voluntary  expedited  appeals 
procedure  is  not  in  effect  or 

(2)  Appendix  I-A  of  this  part  if  the 
appeal  will  be  filed  in  a regional  officfe 
where  the  voluntary  expedited  appeals 
procedure  is  in  effect. 

* * * * * 

(e)  In  regions  offering  the  use  of  the 
voluntary  expedited  appeals  procedure, 
notice  of  the  opportunity  to  request  such 
procedure  set  forth  at  $ 1201.200  through 
§ 1202.22 2,  including  a description  of  the 
procedure. 

3.  Section  1201.24  is  amended  by 
revising  paragraphs  (a)(10),  (b)  and  (c)  to 
read  as  follows: 

§ 1201.24  Content  of  petition  for  appeal, 
right  to  hearir^. 

(a)  * * * 

(10)  A request  that  the  matter  be 
processed  vader  the  voluntary 
expedited  appeals  procedure  set  forth  at 
§ 1201.200  through  § 1201.222  if  such 
procedure  is  available. 

fb)  Use  erf  the  form.  Completion  of  the 
form  in  Appendix  I of  this  part,  or 
Appendix  I-A  of  this  part  if 
appropriate,  shall  c’iistitute  compliance 
with  paragraph  (a)  of  this  section  and 
§ 1201.31  if  a representative  is 
designated  in  the  form.  In  regions 
allowing  the  use  of  the  voluntary 
expedited  appeals  procedure,  the 
amended  form  in  Appendix  I-A  of  this 
part  containing  an  entry  for  the  election 
of  expedited  process  and  an  explanation 
thereof  will  be  used. 

(c)  Right  to  hearing.  Under  5 U.S.C. 
7701,  an  appellant  has  a right  to  a 
hearing.  Alternatively,  the  appellant 
may  choose  to  have  the  determination 
based  on  the  record.  If  the  parties 
choose  to  utilize  the  voluntary  expedited 
appeals  procedure,  the  procedures  for  a 
hearing  shall  be  in  accordance  with 
§ 1201.205. 

4.  In  § 1201.25,  paragraph  (a)(6)  is 
revised  to  read  as  follows: 

§ 1201.25  Content  of  agency  response, 
request  for  hearing. 

(а)  * * * 

(б)  A declination  by  the  agency,  if  the 
voluntary  expedited  appeals  procedure 
has  been  requested  by  the  appellant  and 
the  agency  declines  to  use  the  process; 
***** 

5.  5 CFR  Part  1201,  Subpart  G is 
revised  to  read  as  follows: 
***** 

General 


Sec. 

1201.200  Scope  and  policy. 

Election  of  and  Filing  for  Voluntary 
Expedited  Appeals  Procedure 
1201201  Election  of  voluntary  expedited 
appeals  procedure. 

1201.202  Filing  of  request  for  voluntary 
expedited  appeals  procedure;  contents; 
time  limits. 

1201.203  Joint  appeals  record. 

1201.204  Procedures  for  cases  involving 
allegations  of  discrimination. 

Presiding  Official  and  Hearing 

1201.205  Selection  and  authority  of 
presiding  official. 

1201.206  Hearing. 

Parties  and  Witnesses 

1201.207  Witnesses. 

1201.208  Intervenors. 

Evidence 

1201.209  Service  of  documents. 

1201.210  Admissibility. 

1201.211  Production  of  evidence  or 
witnesses  by  request  of  presiding  official. 

1201.212  Stipulations. 

1201.213  Official  notice. 

Sancions 

Sec. 

1201.214  Sanction*. 

Hearing  Procedure;  Settlement;  Expedited 
Initial  Decision 

1201-215  Burden  of  proof. 

1201.216  Closing  the  record. 

1201.217  Settlement. 

1201.218  Expedited  Initial  Decision. 

Petitions  lor  Review 

1201.219  Petitions  far  Review. 

1201.220  Standard  of  Review. 

1201.221  Final  Decision. 

1201.222  judicial  Review. 

Authority:  5 U.S.C.  7701(1). 

Subpart  Q— Voluntary  Expedited  Appeals 
Procedure 

General 

§ 1201.200  Scop*  end  policy. 

(a)  The  rules  in  this  subpart  apply  to 
the  voluntary  expedited  appeals 
procedures  of  the  Board.  It  is  the 
objective  of  the  Board  to  establish  a 
simplified  alternative  dispute  resolution 
procedure  which  will  provide  employees 
and  agencies  with  a faster,  less  costly 
process  than  Subpart  B procedures  to 
resolve  appealed  actions,  while  also 
assuring  an  impartial  third-party  forum 
with  full  concern  for  fairness  and  the 
rights  of  all  parties. 

(b)  This  pilot  program  will  be 
conducted  until  September  18, 1984,  and 
be  available  in  six  regional  offices — 
Boston,  Chicago,  Dallas,  Denver,  San 
Francisco  and  Seattle.  These  amended 
regulations  will  apply  to  appeals 
postmarked  on  or  after  June  29, 1984. 

Election  of  and  Filing  for  Voluntary 
Expedited  Appeals  Procedure 

§ 1201.201  ECoctioa  of  voluntary  exp* titled 
appeals  procedure. 
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(a)  The  appellant  may  request  the 
voluntary  expedited  appeals  procedure 
at  the  time  of  filing  a petition  for  appeal. 
In  the  event  the  appellant  has  not 
elected  the  voluntary  expedited  appeals 
procedure  at  the  time  of  filing,  appellant 
will  be  allowed  10  days  from  the  date  of 
the  Board’s  order  of  acknowledgment  to 
elect  this  alternate  procedure.  Such 
election  must  be  in  writing.  The  date  of 
filing  shall  be  determined  by  the  date  of 
mailing  indicated  by  the  postmark  date. 

(b)  Notice  of  election  of  the  voluntary 
expedited  appeals  procedure  will  be 
served  on  the  agency  in  the  Board’s 
order  of  acknowledgment.  Within  15 
days  from  the  date  of  the  Board’s  order, 
the  agency  will  file  either  a consent  to 
use  the  voluntary  expedited  process  and 
a designation  of  representative  form  or  a 
declination.  Included  in  the  consent  will 
be  a summary  of  facts  and  legal  issues 
raised  in  the  appeal.  In  the  event  the 
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agency  declines  to  use  the  expedited 
process,  it  must  timely  file  its  response 
to  the  petition  for  appeal  in  accordance 
with  § 1201.25  and  note  its  declination  of 
the  process. 

(c)  The  regional  director  or  designee 
of  the  MSPB  office  having  jurisdiction 
over  the  appeal  retains  final  discretion 
to  process  the  case  under  the  voluntary 
expedited  appeals  procedure  or  the 
formal  MSPB  procedure.  Such  decision 
will  be  made  after  receipt  of  the 
agency's  consent  and  summary  of  the 
case.  The  regional  director  or  designee 
also  retains  the  right  to  convert  the  case 
to  adjudication  under  Subpart  B 
procedures  in  the  event  circumstances 
warrant,  such  as  whenever  it  appears 
that  discovery  is  required,  novel 
questions  of  law  are  raised  at  the 
hearing  or  in  briefs,  or  issues  arise  that 
do  not  lend  themselves  to  resolution  in 
an  expedited  process. 

§ 1201.202  Filing  of  request  for  the 

voluntary  expedited  appeals  procedure; 
content*;  time  limits. 

(a)  The  filing,  time  limits  and  content 
requirements  of  the  petition  for  appeal 
processed  under  this  subpart  shall 

comply  with  the  provisions  of 

§§  1201.22-1201.26  of  Subpart  B,  unless 
these  regulations  expressly  provide 
otherwise. 

(b)  Within  15  days  from  the  date  of 
the  Board’s  order  of  acknowledgment, 
the  agency  will  file  a designation  of 
representative  and  consent  form, 
including  a summary  of  facts  and  legal 
issues  raised  in  the  case  or  decline  to 
use  the  process. 

$ 1201.203  Joint  appeals  record. 

ta)  Within  30  dayB  from  the  date  of 
the  Board's  order  of  acknowledgment, 


the  parties  will  file  a Joint  Appeals 
Record  including,  but  not  limited  to: 

(1)  Each  party’s  statement  of  issues; 

(2)  Each  party’s  statement  of  position 
with  respect  to  those  issues  limited  to 
three  pages; 

(3)  Requests  for  hearing; 

(4)  Witness  lists,  including  a 
statement  of  the  anticipated  testimony 
of  each  witness; 

(5)  Any  objections  to  the  appearance 
of  any  witness  requested  by  the 
opposing  party; 

(6)  The  agency  file  required  by 
§ 1201.25;  and 

(7)  Two  dates,  mutually  agreed  upon 
by  the  parties  for  the  hearing,  no  later 
than  15  days  beyond  the  day  the  Joint 
Appeals  Record  is  to  be  received  by  the 
Regional  Office. 

(b)  The  parties  must  submit  all  known 
relevant  material  in  the  Join§ ** * * §§Appeals 
Record.  Evidence  may  not  be  submitted 
at  the  hearing  unless  the  presiding 
official  determines  that  good  cause  is 
shown  for  the  late  submission. 

§ 1201.204  Procedures  for  cases  involving 
allegations  of  discrimination. 

The  provisions  for  the  processing  of 
cases  involving  discrimination  are  not 
abridged  by  the  use  of  the  voluntary 
expedited  appeals  procedure.  Section 
1201.152,  however,  does  not  apply  to  the 
adjudication  of  cases  involving 
allegations  of  discrimination  if  they  are 
processed  under  this  alternate  expedited 
process. 

Presiding  Official  and  Hearing 

§ 1201.205  Selection  and  authority  of 
presiding  offidsft 

(a)  The  regional  director  will  appoint 
the  presiding  official  taking  due  account 
of  scheduling  difficulties,  workload 
requirements  or  conflicts  of  interest. 

(b)  The  presiding  official  shall  have 
the  authority  to  rule  on  parties' 
procedural  requests.  However,  the 
presiding  official  shall  issue  the 
expedited  initial  decision  no  later  than 
30  days  from  the  date  the  Joint  Appeals 
Record  is  received  by  the  Board. 

(c)  The  presiding  official  shall  have 
the  authority  to  take  all  necessary 
action  to  avoid  delay  in  the  disposition 
of  the  proceeding  and  to  conduct  a fair 
and  impartial  hearing  including  the 
authority  to  regulate  the  hearing, 
maintain  decorum  and  exclude  from  the 
hearing  any  disruptive  person. 

(d)  Unless  these  regulations  expressly 
provide  otherwise,  the  presiding  official 
will  follow  the  regulations  under  5 CFR 
Part  1201,  Subpart  B. 

§1201.206  Hearing. 

(a)  If  the  appellant  requests  a hearing, 
or  if  the  presiding  official  approves  any 
agency  request  for  a hearing,  the  hearing 


will  be  scheduled  within  15  days 
following  the  due  date  or  receipt  of  the 
Joint  Appeals  Record,  whichever  is 
earlier. 

(b)  The  hearing  will  be  informal. 
Election  of  the  voluntary  expedited 
appeals  procedure  constitutes  a waiver 
by  the  parties  of  a verbatim  record. 

(c)  The  hearing  will  be  held  at  the 
employment  site. 

Parties  and  Witnesses 

§ 1201.207  Witnesses. 

Every  Federal  agency  will  make  its 
employees  available  to  furnish  sworn 
statements  or  to  appear  as  witnesses  at 
the  hearing  when  requested  by  the 
presiding  official.  Witnesses  are  on 
official  duty  status  when  providing  such 
statements  or  testimony. 

§ 1201.208  Intervenors. 

(a)  The  Director  of  the  Office  of 
Personnel  Management  may  intervene 
as  a matter  of  right  pursuant  to  5 U.S.C. 
7701(d)(1).  Such  intervention  shall  be 
made  at  the  earliest  practicable  time. 

(b)  The  Special  Counsel  may 
intervene  as  a matter  of  right  pursuant 
to  5 U.S.C.  1206(i).  Such  intervention 
shall  be  made  at  the  earliest  practicable 
time. 

Evidence 

§ 1201.209  Service  of  documents. 

Any  documents  submitted  to  the 
presiding  official  shall  be  served  upon 
all  parties  to  the  proceeding. 

§1201.210  Admissibility. 

Formal  rules  as  to  admissibility  of 
evidence  will  not  be  applied  although 
they  will  be  used  as  guidance  for  the 
conduct  of  the  proceeding.  Rules  of 
procedure  shall  be  liberally  construed  to 
facilitate  full  and  frank  disclosure  by 
both  parties.  Parties  have  the  duty  of 
including  all  known  relevant  materials 
in  their  submissions. 

§ 1201.21 1 Production  of  svldencs  or 
witnesses  by  request  of  Presiding  Official. 

The  presiding  official  may  request  the 
production  of  information  or  witnesses  if 
he  or  she  has  a reasonable  basis  to 
believe  that  it  will  be  germane  to  the 
case. 

§1201.212  Stipulations. 

The  parties  may  stipulate  to  any 
matter  of  fact. 

§ 1201.213  Official  notice. 

The  presiding  official,  on  his  or  her 
own  motion  or  on  motion  of  a party, 
may  take  official  notice  of  matters  of 
common  knowledge  or  matters  that  can 
be  verified.  Official  notice  taken  of  any 
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fact  satisfies  a party’s  burden  of  proving 
the  fact  noticed. 

Sanctions 

§ 1201.214  Sanctions. 

The  presiding  official  may  impose 
sanctions  upon  the  parties  as  necessary 
to  serve  the  ends  of  justice,  including, 
but  not  limited  to  the  instances  set  forth 
in  paragraphs  (a),  (b),  and  (c)  of  this 
section. 

(a)  Failure  to  comply  with  a request.  If 
a party  fails  to  comply  with  a presiding 
official’s  request  for  information  or 
witnesses  within  the  party’s  control 
which  the  presiding  official  believes  to 
be  necessary  to  resolve  the  issues,  or  a 
party  fails  to  cooperate  or  act  in  good 
faith,  the  presiding  official  may: 
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(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought; 

(2)  Prohibit  the  party  failing  to  comply 
with  such  request  from  introducing 
evidence  concerning  or  otherwise 
relying  upon  testimony  relating  to  the 
information  sought; 

(3)  Permit  the  requesting  party  to 
introduce  secondary  evidence 
concerning  the  information  sought;  or 

(4)  Strike  any  part  of  the  submissions 
of  the  party  failing  to  comply  with  such 
request  dealing  with  the  subject  matter 
of  the  request. 

(b)  Failure  to  prosecute  or  defend.  If  a 
party  fails  to  prosecute  or  defend  an 
appeal,  the  presiding  official  may 
dismiss  the  action  with  prejudice  or  rule 
for  the  appellant. 

(c)  Failure  to  make  timely  filing.  The 
presiding  official  may  refuse  to  consider 
any  information  which  is  not  filed  in  a 
timely  fashion  in  compliance  with  this 
subpart  or  with  his  or  her  request. 

Hearing  Procedure;  Settlement; 
Expedited  Initial  Decision 

§ 1201.215  Burden  of  proof. 

Section  1201.56  of  Subpart  B applies. 

§1201.216  Closing  the  record. 


(a)  When  a hearing  is  convened,  the 
record  will  close  at  the  conclusion  of  the 
hearing  unless  otherwise  specified  by 
the  presiding  official. 

(b)  When  a hearing  is  not  convened, 
the  record  will  close  on  the  date  set  by 
the  presiding  official  as  the  final  date  for 
the  receipt  of  submissions  of  the  parties. 

(c)  In  any  event,  the  record  will  be 
closed  no  later  than  15  days  from  the 
due  date  of  the  Joint  Appeals  Record. 

(d)  Once  the  record  is  closed,  no 
additional  evidence  or  argument  will  be 
accepted  unless,  in  the  presiding 
official’s  discretion,  he  or  she 
determines  that  the  party  seeking  such 
admission  has  shown  that  new  and 
material  evidence  has  become  available 
which  was  not  readily  available  prior  to 
the  closing  of  the  record. 

§ 1201.217  Settlement 

(a)  Settlement  discussion.  Informal 
settlement  of  the  dispute  will  be  raised 
by  the  presiding  official  with  the  parties 
prior  to  the  hearing  or,  if  no  hearing  is 
requested,  within  15  days  after  the  filing 
of  the  Joint  Appeals  Record.  Prohibitions 
against  ex  parte  communications  during 
settlement  discussions  will  be  waived 
by  the  parties.  If  either  party  does  not 
wish  to  discuss  settlement  or  the  matter 
cannot  be  settled  informally,  the 
presiding  official  will  proceed  with  the 
hearing  if  one  has  been  requested.  At 
any  time  until  the  issuance  of  an 
expedited  initial  decision  the  parties 
may  enter  into  a settlement  agreement. 

(b)  Agreement.  If  the  parties  agree  to 
resolve  the  dispute  without  a decision 
on  the  merits  of  the  case,  the  settlement 
agreement  will  be  the  final  and  binding 
resolution  of  the  appeal,  and  the 
presiding  official  will  dismiss  the  appeal 
with  prejudice. 

(1)  If  the  agreement  is  offered  into  the 
record  by  the  parties  and  approved  by 
the  presiding  official,  it  will  be  made  a 
part  of  the  record,  and  the  Board  will 
retain  jurisdiction  to  ensure  compliance 
with  the  agreement; 

(2)  If  the  agreement  is  not  entered  into 
the  record,  the  Board  will  not  retain 
jurisdiction  to  ensure  compliance. 


§ 1201.218  Expedited  Initial  decision. 

(a)  If  settlement  is  not  reached,  the 
presiding  official  will  adjudicate  the 
appeal  and  issue  a written  decision 
within  15  days  after  the  record  is  closed. 
The  decision  will  include  a summary  of 
the  basic  issues,  findings  of  fact  and 
conclusions  of  law.  a holding  affirming, 
reversing  or  modifying  the  appealed 
action  and  order  appropriate  relief. 

(b)  Expedited  initial  decisions  are  not 
precedential. 

(c)  This  expedited  initial  decision  will 
become  final  after  35  days  and  is 
binding  upon  the  parties  if  no  petition 
for  review  is  filed. 

Petitions  for  Review 

§ 1201.219  Petitions  for  review. 

(a)  Any  party  may  file  a petition  for 
review  with  the  Board  of  the  expedited 
initial  decision. 

(b)  Petitions  for  review  must  be  filed 
within  35  days  from  the  date  of  the 
decision.  Supportive  briefs  must 
accompany  the  petitions  for  review  and 
be  limited  to  15  pages.  Opposition  briefs 
must  be  received  by  the  Board  within  15 
days  from  the  date  of  the  Board’s 
forwarding  of  a copy  of  the  petition  for 
review  to  the'opposing  party  and  be 
limited  to  10  pages.  The  record  shall 
close  at  the  time  the  brief  in  opposition 
is  scheduled  to  be  received  by  the 
Board. 

§ 1201.220  Standard  of  review. 

Section  1201.115  of  Subpart  B shall 
apply. 

§ 1201.221  Final  decision. 

The  Board  will  issue  a final  decision 
no  later  than  35  days  from  the  date  the 
file  is  certified  as  complete  for  review. 

§ 1201.222  Judicial  review. 

Any  employee  or  applicant  for 
employment  adversely  affected  by  a 
final  order  or  decision  of  the  Board  may 
obtain  judicial  review  under  the 
provisions  of  5 U.S.C.  7703. 

6.  Appendix  I-A  is  added  to  Part  1201 
to  read  as  follows: 
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APPENDIX  I-A 


UFA: 


UNTTEB  STATE*  MEWT  SYSTEMS  PROTECTION  BOARD 

APPEAL 


MS TRUC TMDNS  T^rypm  of  deafens  m BPteafp  yap  grande  vahtabit  tafortn&ttoa  to  the  U S Meni  Systran  Prca 
ns^acwKl  10  taat  this  form,  and  you  art  ess  tauted  to  auwcnni  the  qucsfcoaa  on  the  form  if  you  fbei  ti 
oo?a«fia  Meat  yw  appe^  desmasm  ema  comply  wafe  tte  Beard's  rmyteiffwi  V«  i^ac/sf 
op oc  rxsqaez i wrt  ahe  Saerd  edvwcs  you  e©  rrvww  tfesa 


km  Board  (The  BoertT)  when  you  fUe  an  mol  You  are  aof 
t a otter  MfanMtMB  you  wnh  10  provide  However,  if  you  do 
onal  eMot  wH  prwnde  yoa  with  a copy  of  iheie  refute kms 


All  appellanu  who  deer  to  see  ifc®  form  should  complete  Puna  ! through  10  Oaly  tteac  who  ore  appealing  Beducoon-ea-Forcr  IF > actions  are  Hatred  so 
complete  Part  IV  ALL  APPELLANTS  should  also  taga  tatd  date  flte  Gor»  m (he apace  prwrofad  as  Cte  csd  «f  Phge  4 aahnra^  approval  of  the  contents  of  roe  entire 
jpra 

In  Ailing  out  tfem  form  wherever  the  epees  provided  a msuffiocaa  you  say  add  «dtttfTrmrf  pages  If  yam  do  to.  pftmar  pat  year  an at  and  Social  Security  Neater  at  tha 
sop  of  the  page,  and  atdicatf  by  a umber  wbch  qvatsam  yeas  amt  aagweregg 


WHERE  TO  FILE— You  or  your  representative  arc  savored  so  Mr  aac  angate  m vddam  rapn  of  das  foam,  tapetter  wish  its  artachmenu  wte  the  BoardTi  field 
mfTte*  ulraahad  ta  she  iarasosi  nance probated  by  the  Agency  Filing  aiasi  be  made  either  by  personal  delivery  during  normal  basinet  hears  to  the  apptupnasc  Boned 
fieffl  office  or  by  mail  addmaad  to  rhai  office  The  Board  recsKasscadD  bet  daea  era.  that  yssa  ear  qtrteted  mad 


PRIVACY  ACT  STATEMENT 


Tha  Iona  metatatt  aasttn®  idciraauiai  »tct  a Miaul  and  ncwiin  to  caach  a 

daemon  o rxc  oppaaf  Tha  US  Man!  Syalama  Protacdon  Board  cotacta  ma  mtormaoon 
m orOa>  10  praaaaa  araaan  malar  na-awiatcn  tAmagutarccy  amcira.  Saica  your  upeaal 
• a voruntary  acton  you  ara  not  raquvad  to  prorata  any  paraonai  artanaBkcn  * 
oonnac ian«M  Haaaaat  Mata  to  aupp*  ma  uA  Man  SyatamaProiaction  Board  wm 
a*  ma  mormaaon  assanual  to  raacn  a daemon  m yo w caaa  cotdd  raault  ai  ma  n»raon  of 


You  atm*}  tnoar  M 8ss  daettona  dlwus  Mam  SyMamt  Proracaon  Board  on  aepaal 
•a  Mat  MHMa  daeMoaa  and  a*  asm,  ara  aaadabta  to  ma  puMc  imdar  ma 
(iao«»Mnna  ol  ma  Fraadom  d lotormaaoo  Act  AddNonaHy.  i a paaatta  Mi  rftnmrtoa 
omaaMktna  sspsaf  fc  aap *a  rataaoad aa  taataad  by  tha  Fraadom  ct  mtorma|on 
Act  Soma  rtcwmaaor  about  yota  appal  aM  Mac  bauaadrdaparaonmaototmaaadBla 


PART  1.  APPELLANT  IDCNTIFiCATION 

1 NAME  (Lau  firu.  middle) 

t SOCIAL  SECBFVTY  NUMBER 

9 PRESENT  ADDRESS  f Number  smd  tlrttt,  dry.  state  amd  ZTP  cade ) 

4.  HOME  PHONE  llmdwle  arm  codt) 

8.  OFFICE  PHONE  (btchuk  arm  codt) 

PART  a.  APPEALED  ACTION 


• briefly  describe  aGENC  y action  you  wish  to  appeal  and  attach  ant  relevant  documents 


aa.  tcujtTxrr  expedited  appeals  Fwania.  fop  a *ttdi  appealable  to  t*  kaad.  art  •tkuawt  war  blblt  tw  vnwrw 

IWLMiVD  UHTALt  PHOCEXAC  AS  AM  LLICWITf  TO  TW  P0*»ayL  l«*  APPEALS  PBOCESS.  (A  detaaled  MDlamUon  of  tha 
ttoltaytary  Bqaditad  nracaduar  la  attnefyad  to  tlua  fan.  I PLEASE  asex  etc  OF  UE  BOXES  tCUW. 


D YES,  I ELECT  T*  W3UNTARY  PPUJlTm  APPEALS  PRTEDUIC 
D «o.  i oo  hot  mcY  rat:  ycunulw  expedited  appeai^ 


7 NAME  AND  ADORESS  OF  ACTteG  AQENO  Itmclmda*  Bureau,  or  other  [km 
cuy  state,  amd  UP  code) 

■a  at  wall  m Knot  add  tit, 

B APPELLANT'S  POSTTON  TITLE  AT  TIME  OF  ACTION 

6 GRADE  AT  TIME 
OF  ACTION 

10  SALARY  AT  time  OF  ACTION 

i 

PER 

11  ARE  YOU  A VETERAN  OR  ENTITLED 

to  the  employment  rights  of  a 

VETERAN? 

□ NO  □ YES 

12  TYPE  OF  APPOINTMENT 

□ Tamporary  D Apoacam 

O Pamanan;  o Tarm 

13  TYPE  OF  SERVICE 

□ Compaatia 
O Excaptad 

14  LENGTH  OF  GOVERN- 
MENT SERVICE 

15  LENGTH  OF  SERVICE 
WITH  ACTING  AGENCY 

14  ARE  YOU  RETIRED’  * 

D NO  D YES 

16A  F YES  OATE  OF  RETIREMENT  (hdotuK  day.  ytar) 

17  WERE  YOU  SERVING  A PROBATIONARY  OR  TRIAL 
PERlOO  AT  TIME  ACTON  WAS  TAKEN  BY  THE 
AGENCY? 

□ NO  □ YES 

t(  DATE  WRITTEN  PROPOSED  ACTION  NOTICE 
RECEIVED  HAomtE.  day.  ymr)  ( Attach  copy) 

16  DATE  FINAL  DECISION  NOTICE  RECEIVED  (MomtK 
day.  year) 

*0  EFFECTIVE  DATE  OF  ACTION  (Month,  day  ytar) 

6C2SJ-I0I 
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n WHY  DO  VOU  THINK  THE  AGENCY  WAS  WRONG  m TAKING  THIS  ACTION?  (Ettpiata  knfflf) 


m PBLAT  ACTION  WOULD  rOU  LIKE  TM*  BOARD  TO  TAKE  ON  Txs  CASE? 


a HAVE  YOU  ON  ANYONE  ON  YOUR  BEHALF  FILED  A FORMAL  GRIEVANCE  ON  OOMPLAJNT.  MCL  DOING  AN  UNFAIR  LABOR  PRACTICE  CHARGE  WITH  YOUR  AGE  NO 
ON  ANY  OTHER  AGENCY  CONCERNING  this  MATTER’ 

□ NO  □ YES  (Attach  capy) 


aA  9 YES,  DATE  FILED  WmiL  day  yat r) 

ns  Place  filed  (Agtacy  amd  Imattaa) 

2JC  HAS  DECISION  SEEN  *SUED7 

□ no  □ rts 

*30  f YES  DATE  ISSUED  (Moatk.  day.  far) 

23€  NAME  Of  tSSOMO  OFFICIAL 

Of  TTTU  OF  SfiUtNG  OFFICIAL 

•A  d YOU  BELIEVE  YOU  WERE  DISCRIMINATED  AGAINST  BY  THE  AGENCY  BECAUSE  OF  EITHER  YOUR  RACE  COLOR  RELIGION  S£ » NATIONAL  ORiGiN 

STATUS  POLITICAL  AFFILIATION  HANOICAPRvNG  CONDITION.  OR  AGE.  *tf»CATE  SO  ANO  EXPLAIN  WHY  YOU  BEUEVE  IT  TO  BE  TRUE  YOU  MUST  WD*CATE  Bi 

Examples  how  you  »*ae  Discriminated  against 


HAVE  YOU  FILED  A DISCRIMINATION  COMPUUNT  WITH 
YOUR  AGENCY  OR  ANY  OTKA  AGENCY? 


□ YES  (Attack  capy, 


ISA  V YES  DATE  FILED  (ktaatk.  day  pmr) 


MB  PLACE  FUD  (Afacy  mad  Uctmt) 


ac  has  there  been  a deobiow’ 

D NO  □ YES 


26704 


PAHT  IB.  HEARING 

» YOU  HAVE  A RIGHT  TO  A HEARING  ON  THIS  APPEAL  IF  YOU  DO  NOT  WANT  A HEARING,  THE  BOARD  WIU.  MAKE  ITS  DECISION  ON  THE  BASIS  OF  THE  DOCUMENTS 
YOU  AND  THE  AGENCY  SUBMIT  00  YOU  WANT  A HEARING? 

□ NO  O YES 

IF  YOU  CHOOSE  TO  HAVE  A HEARING.  THE  BOAflO  WILL  NOTIFY  YOU  WHEN  AND  WHERE  IT  18  TO  BE  HELD 


a?  YOU  HAVE  THE  RIGHT  TO  DESIGNATE  SOMEONE  TO  REPRESENT  YOU  ON  TH«  APPEAL  IP  HE/SHE  AGREES  TO  DO  SO  THIS  PERSON  DOES  NOT  HAVE  TO  BE  AN 
ATTORNEY  THE  AGENCY  HAS  A RIGHT  TO  CHALLENGE  YOUR  CHOICE  OP  A REPRESENTATIVE  IP  THERE  IS  A CONFLICT  OF  INTEREST  OR  POSITION  YOU  MAY 

Change  your  designation  op  a represb<tattve  at  a later  date,  w you  so  desire,  but  must  notify  the  board  promptly  op  any  change 


27A  M HEREBY  DESIGNATE  TO  SERVE  AS  MY  REPRESENTATIVE  DURING  THE  COURSE  OF  THIS 

w APPEAL  1 UNOERSTANO  THAT  MY  REPRESENTATIVE  15  AUTHORIZED  TO  ACT  ON  MY  BEHALF  " 

270  YOUR  SIGNATURE 

27C  DATE 

27D  REPRESENTATIVE  S SIGNATURE  (if  any) 

27E  OATE 

27F  REPRESENTATIVE  S ADORE SS 

27G  REPRESENTATIVE  S EMPLOYER 

2*  YOU  MAY  BE  PERMITTED  TO  CALL  WITNESSES  AT  A HEARING  UPON  THE  APPROVAL  OP  THE  PRESIDING  OFFICIAL  IF  YOU  INTENO  TO  00  SO.  PROVIOE  THEW  NAMES 
ANO  A BRIEF  STATEMENT  OP  THEIR  RELATIONSHIP  TO  THE  CASE  YOU  WILL  BE  PERMITTED  TO  REOUEST  OTHER  WITNESSES  LATER  IP  YOU  00  NOT  UST  THEM 
NOW 


A NAME 

B RELATIONSHIP  TO  CASE 

PART  IV  REDUCTION-IN-FORCE  (RIP) 


INSTRUCTIONS  FILL  OUT  THIS  PART  ONLY  IF  YOU  ARE  APPEALING  FROM  A REDUCTION  IN-FORCE  (RIFI  YOUR  AGENCY  S PERSONNEL  OFFICE  CAN 
FURNISH  YOU  MOST  OF  THE  INFORMATION  REQUESTED  BELOW 


29  TENURE  OF  SUB  GROUP 

30  SERVICE  COMPUTATION  OATE 

31  HAS  YOUR  AGENCY  OFFERED  YOU  ANOTHER  FOSi- 

TION  RATHER  than  separating  you? 

□ NO  □ YES 

32  TITLE  OF  OFFERED  POSITION 

33  GRADE  OF  POSITION  OFFERED 

3*  SALARY  OP  POSITION  OFFERED 
t PER 

35  LOCATION  OF  OFFERED  POSITION 

36  010  YOU  ACCEPT  THIS  POSITION? 
□ NO  DYES 

37  EXPLAIN  why  YOU  BELIEVE  YOU  SHOULD  NOT  HAVE  BEEN  AFFECTED  BY  THE  REOUCTION4N-FORCE  ( Explanation  could  include  You  mere  placed  in  ike  mrong 
tenure  subgroup  an  error  mu  made  m the  compulation  a ( pour  rerrrer  comnutanoa  data:  competutm  arm  mu  loo  narrow  improperly  reached  for  separation  from 
compennm  lereL  an  exception  mas  made  to  Ike  regular  order  of  selection,  full  SO-day  nonce  mu  not  giren.  you  be  lime  you  can  "bump”  a person  ut  a bmer  tenure  sub- 
group or  any  other  muons  please  prondx  as  muck  information  as  possible  regarding  nock  reason.  I 


(Con onus  on  the  next  page) 
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}»  (Cmnmmid  flem  htf  l) 


ATTDmOM— TMB  APPEAL  HUBT  M BKMK0  ^ 

Itwmr 

•u^oonaHM.  and  oamd  » M Mai  o(  m,  mmlangi  • nt 

MONATUNC  or  APPELLANT 

DATE  StONEO 

BILLING  COOf  7400-0  t-C 
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Attachment  to  Appendix  I— A:  Voluntary 
Expedited  Appeals  Procedure 

Employees  or  applicants  for  employment 
who  are  entitled  to  file  an  appeal  before  the 
Board  may  elect  the  voluntary  expedited 
procedure  as  an  alternative  to  the  formal 
Board  procedures.  The  goal  of  this  expedited 
process  is  the  issuance  of  a nonprecedential 
award  in  routine  cases  within  60  days  of  the 
election  of  the  voluntary  expedited  appeals 
procedure. 

If  an  employee  or  an  applicant  for 
employment  elects  to  use  this  alternative 
procedure,  the  employing  agency  will  be 
allowed  to  elect  or  decline  the  procedure  as 
well.  In  the  event  the  employing  agency  does 
not  wish  to  use  the  expedited  procedure,  the 
appeal  will  be  processed  in  accordance  with 
the  existing  Board  procedures. 

If  the  agency  also  elects  the  voluntary 
expedited  appeals  procedure,  the  regional 
director  will  review  the  summary  of  the  case 
filed  by  the  agency  and  determine  whether 
the  case  is  appropriate  for  the  alternative 
procedure.  The  standards  used  in  making  this 
determination  will  be  the  routine,  non- 
precedential nature  of  the  appeal  as  well  as 
workload  requirements  and  availability  of 
resources  in  the  regional  office. 


If  the  case  is  processed  under  this 
expedited  process,  the  parties  will  be  notified 
by  an  Order  of  Acknowledgment  of  their 
obligation  to  file  a Joint  Appeals  Record 
containing  statements  of  issues  and  positions 
with  respect  to  those  issues,  requests  for 
hearing,  witness  lists,  the  agency’s  file  and 
two  dates  agreed  upon  by  the  parties  for  the 
hearing.  A presiding  official  specially  trained 
in  informal  dispute  resolution  will  contact  the 
parties  during  this  time  to  ensure  that  the 
parties  understand  their  obligations  and  help 
promote  an  environment  conducive  to 
informal  settlement. 

In  the  event  settlement  is  not  achieved,  a 
hearing,  if  requested  will  be  held  at  the 
employment  site  within  15  days  from  the  date 
the  Joint  Appeal  Record  is  due.  The  presiding 
official  will  then  issue  an  expedited  intital 
decision  no  later  than  15  days  from  the  close 
of  the  hearing.  If  no  hearing  is  requested,  a 
decision  on  the  record  will  be  issued  within 
30  days  from  the  date  of  the  Joint  Appeals 
Record. 

Any  party  may  file  a petition  for  Board 
review  of  the  expedited  initial  decision  35 
days  from  the  date  of  the  decision.  The 
criteria  for  review  are  the  same  under  both 
the  voluntary  expedited  appeals  procedure 
and  the  formal  appeals  procedure. 

Dated  June  22, 1984. 

For  the  Board. 


Herbert  E.  Ellingwood, 

Chairman. 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

Federal  Employees;  Review  of  Agency 
Actions  Taken  Under  5 U.S.C.  4303; 
Opportunity  To  File  Amicus  Briefs  In 
Board  Proceedings 

Correction: 

In  FR  Doc.  84-16965  beginning  on  page 
26166,  in  the  issue  of  Tuesday,  June  26, 
1904,  make  the  following  corrections  on 
page  26167.  In  column  two,  Paragraph 
I.B.,  line  7 “rebuttal"  should  read 
“rebuttable"  and  in  column  three. 
Paragraph  IV.  B.,  line  7,  “rebuttal" 
should  read  “rebuttable”. 
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